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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

‘Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 2205) 


In re Oak Tree Farm Datry, Inc. AMA Doc. No. 27-97. Decided 
September 12, 1949. 


Denial of Application To Dismiss Complainant’s Petition 


Where petition complained of audit adjustments made by the market adminis- 
trator for Order #27 which regulates the handling of milk in the New York 
Metropolitan Marketing Area, and respondent, the Assistant Administrator, 
Production and Marketing Administration, filed an application to dismiss 
the petition on the ground that the petition does not comply with the pro- 
visions of section 900.52 (b) of the rules of practice governing proceedings 
on petitions to modify or to be exempted from marketing orders as amended, 
and maintained that certain paragraphs of the petition should be dismissed 
because the facts alleged therein, if proven, are not material or relevant to 
the issues involved, the Judicial Officer held that the petition complies with 
the requirement of the rules and that, while the petition may be repetitious 
and although it may contain some allegations which after a hearing has been 
held may prove to be irrelevant, the petition sets forth the petitioner’s 
complaint in an adequate manner and that the factual statements therein 
are sufficient to permit respondent to file an answer thereto and, therefore, 
respondent’s application to dismiss should be denied.* 


Mr. Martin A. Fromer, of New York, New York, for petitioner. Mr. John M. 
Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DENYING APPLICATION TO DISMISS 


The petitioner on July 15, 1949, filed a petition under Section 8c 
(15) (A) of the Agricultural Adjustment Act (1933) as amended and 
as reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937 (7 U. S. C. 601 et seg.). The petition complains of audit 
adjustments made by the market administrator for Order No. 27 which 
regulates the handling of milk in the New York metropolitan market- 
ing area. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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1002 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 8A.D. 


On August 12, 1949, the respondent, the Assistant Administrator, 
Production and Marketing Administration, United States Department 
of Agriculture, filed an application to dismiss the petition. The 
application states that the petition does not comply with the provi- 
sions of section 900.52 (c) of the rules of practice governing proceed- 
ings on petitions to modify or to be exempted from marketing orders, 
as amended (7 CFR 900.50 et seg.). The application also states that 
certain paragraphs of the petition should be dismissed because the 
facts alleged therein, if proven, are in no way material or relevant 
to the issues involved. 

The petitioner filed a memorandum in opposition to the application 
- to dismiss on August 29, 1949. 

In support of its application to dismiss, the respondent states that 
the petition does not specify the terms or provisions of the order or 
the interpretation or application thereof from which the petitioner 
desires to be exempt as required by section 900.52 (b) (2) of the rules 
of practice. We feel that the petition complies with this requirement 
of the rules in that it sets forth that the petitioner was billed by the 
market administrator which billing was allegedly issued in accordance 
with section 927.8 (e) of the marketing order and that said billing 
was inerror. The petition also states that the assessment and billing 
contravene the provisions of Section 608 c (5) (A) and (C) of the 
Agricultural Marketing Agreement Act, supra. 

In further support of its application to dismiss, the respondent al- 
leges that the petition does not contain a full statement of the facts 
upon which the petition is based nor does it set forth the manner in 
which the petitioner claims to be affected or the interpretation or 
application thereof which is complained of as required by section 
900.52 (b) (3) of the rules of practice and procedure. While the 
petition may be repetitious and although it may contain some allega- 
tions which after a hearing has been held may prove to be irrelevant, 
we feel that the petition sets forth the petitioner’s complaint in an 
adequate manner and that the factual statements are sufficient to per- 
mit the respondent to file an answer thereto. 

Respondent seems to be attempting to get petitioner to state spe- 
cifically the factual reasons leading to the audit billings and to deny 
in the petition the correctness of these factual reasons. We do not 
believe that this result can be achieved in this proceeding through an 
application to dismiss. 

The application to dismiss is denied. 





8 A. D. EWING VON ALLMEN DAIRY CO. 1003 
(A. D. 2206) 


In re Ewrne Von Att~MEeN Dairy Company. AMA Doc. No. 46-4. 
Decided September 19, 1949. 


Dismissal With Prejudice—Withdrawal of Petition 


Where petitioner requested permission to withdraw its petition, and waived any 
and all rights to make any further objections or file a subsequent petition 
challenging the interpretation and application of certain sections of Order 
No. 46 as amended, and respondent has consented to the request for with- 
drawal, the petition is dismissed with prejudice. 

Mr. Matthew M. Wallrich, of Shawano, Wisconsin, for petitioner. Messrs. 
Albert B. Parker and John M. Durbin for Production and Marketing Admin- 
istration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER GRANTING REQUEST FOR WITHDRAWAL OF PETITION 


The petitioner herein, a handler under Order No. 46 as amended 
regulating the handling of milk in the Louisville, Kentucky, market- 
ing area, filed on June 30, 1948, a petition under Section 8c (15) (A) 
of the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 
601 et seg.) challenging certain interpretations of the order by the 
market administrator. After an answer had been filed by the respond- 
ent, the petitioner filed a request for permission to withdraw its peti- 
tion. The request states that the petitioner waives any and all rights 
to make any further objection or file a subsequent petition challenging 
the interpretation and application of sections 946.1 (f), 946.3 (b) (3), 
946.3 (e) (2), and 946.3 (f) (2) of the aforesaid milk order to the 
petitioner’s operations for the months of October, November, and 
December, 1946, and the month of January 1947. The respondent has 
consented to the withdrawal of the petition. The petition will be 
considered as dismissed with prejudice. 


(A. D. 2207) 
In re Missourt Farmers Association, Inc. BAI Doc. No. 361-10, 
Decided September 12, 1949. 
Withdrawal of Petition for Relief 


Upon request of petitioner and consent of respondent to withdraw petition, peti- 
tioner’s request is granted and petition is considered withdrawn. 


Messrs. A. D. Sappington and William W. Beckett, Columbia, Missouri, for 
petitioner. Messrs. Albert B. Parker and John Regan for Production and 
Marketing Administration. Mr. Will Rogers, Presiding Officer. 








1004 PACKERS AND STOCKYARDS ACT, 1921 8 A. D. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER GRANTING PERMISSION TO WITHDRAW PETITION 


This is a proceeding under the Act of August 24, 1935 (49 Stat. 
781 et seg., 7 U. S. C. Chapter 30), regulating the handling of anti- 
hog-cholera serum and hog-cholera virus. On June 16, 1949, the 
petitioner filed a petition complaining of an interpretation by the 
Control Agency of a provision in BAI Order No. 361 (9 CFR, Part 
131; 12 F. R. 5385), issued under the act, in the application of that 
provision to the petitioner. On August 29, 1949, the petitioner re- 
quested permission to withdraw its petition. The respondent filed a 
response stating that there were no objections to the petitioner’s request. 
Therefore, the petitioner’s request is granted and the petition is 
considered withdrawn. 


(A. D. 2208) 


In re James E. Stucort, d. b. a. T. Brapen Sitcort anp Company. P&S 
Doc. No. 1819. Decided September 12, 1949. 


Dismissal—Petition for Reconsideration 
Respondent’s petition for reconsideration of prior order, dismissed, for failure 
to show cause for modification of said order. 


Mr. Jerome 8. Ducrest for Livestock Branch, Production and Marketing Admin- 
istration. Mr. James E. Markham, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


In this disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. S. C. 181 e¢ seg.) , respondent filed a peti- 
tion for reconsideration of the decision and order entered May 23, 
1949 (8 A. D. 534), suspending respondent’s registration as a market 
agency and dealer. The petition for reconsideration sets out the poor 
physical condition of respondent as the reason for modification of the 
order of May 23, 1949. 

In the proceeding, the complaint was not opposed and hearing, argu- 
ment, etc., were waived. The record shows that respondent has given 
up his business. Under the circumstances there does not appear that 
there is any action required of respondent which might make his 
physical condition relevant. 

The petition for reconsideration is dismissed. 
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8 A.D. MKT. AGENCIES, NORTH SALT LAKE UNION STOCK YARDS 1005 
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ARTHUR Knapp Ann Son v. St. Louis NaTIonaL StrocKYARDS COMPANY. 
P&S Doc. No. 1846. Decided September 16, 1949. 


Termination of Proceeding—Withdrawal of Complaint 
Inasmuch as complaint is withdrawn by complainant, the proceeding herein is 
terminated without prejudice. 


John J. Murray for Livestock Branch. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a reparation proceeding filed under Section 309 (a) of the 
Packers and Stockyards Act, 1921, as amended (7 U. S. C. 181 et seq.). 

By complaint filed on April 18, 1949, complainant sought reparation 
from respondent in the amount of $104.50. The amount claimed is 
for alleged losses resulting from respondent’s alleged failure to pro- 
vide timely vaccination services. 

By letter filed on September 6, 1949, Arthur Knapp, Sr., on behalf 
of complainant withdrew the complaint. 

Inasmuch as the complaint has been withdrawn the proceeding is 
terminated without prejudice. 

Copies of this order shall be served upon the parties by registered 
mail or in person. 


(A. D. 2210) 


In re THe Marker AGenciEs OPERATING AT THE NortTH SAur LAKE 
Union Stock Yarns. P&S Doc. No. 457. Decided September 17, 
1949. 


Continuance of Rates and Charges—Notice and Public Procedure on Rule, 
When Unnecessary 


Inasmuch as the parties are agreed, respondents are authorized to continue to 


assess the present temporary rates and charges as requested in its petition 
filed on August 24, 1949, such rates and charges to continue until and 
including November 6, 1950, and since this order merely continues the present 
charges, it is found that additional notice and public procedure is 
unnecessary.* 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 


tion. Messrs. L. DeVan Moss, Marsden Larsen, Frank J. Collings, and Wal- 
ter J. Lovell, all of North Salt Lake, Utah, for respondents. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.), in which reasonable rates 
and charges were prescribed by an order dated August 29, 1935. By 
a supplemental order dated October 21, 1948, the respondents were 
authorized to assess and charge the rates therein set forth on a tem- 
porary basis for a period of one year, which year will expire on 
November 6, 1949. 

On August 24, 1949, the respondents filed a petition requesting that 
the temporary rates and charges now in effect be continued in effect 
for an additional period of one year. 

On September 17, 1949, the Livestock Branch, Production and Mar- 
keting Administration, through its attorney, filed an answer recom- 
mending that the petition be granted. 

Inasmuch as the parties are agreed, the respondents are authorized 
to continue to assess the present rates and charges until and including 
November 6, 1950. The respondents shall continue to file reports as 
required by the order of October 21, 1948. 

The schedule of rates and charges currently in effect was authorized 
by the previous order of October 21, 1948. That order was preceded 
by a notice published in the Federal Register and although oppor- 
tunity was afforded all interested persons to be heard, no protests 
were received. This order merely continues the present charges in 
effect for an additional period. In view of the foregoing, it is found 
that notice and public procedure on the rule are unnecessary. 

This order shall become effective on November 6, 1949, and copies 
hereof shall be served upon the parties. 


(A. D. 2211) 


Eean, Ficxerr & Co., Inc. v. Lorp & Spencer Co. PACA Doc. No. 
5074. Decided September 2, 1949. 


Unlawful Rejection—Damages 


Where complainant contracted to sell to respondent oranges suitable for cold 
storage, and respondent rejected the oranges, claiming they were unsuitable 
for storage, held, that respondent failed to sustain the burden of proof that 
the oranges were unsuitable for storage, that the rejection was without 
reasonable cause, in violation of the act, and that complainant is entitled to 
an award of reparation in the amount of the difference between the contract 
price and the amount realized on resale of the oranges.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—KHd. 
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Egan, Fickett ¢ Co., Inc., of New York, New York, complainant pro se. Lord ¢ 
Spencer Co., of Boston, Massachusetts, respondent pro se. Mr. James A. 
O’ Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. 8. C. 
1946 ed. 499a et seg.) in which two formal complaints were filed on 
September 24, 1948. Copies of the complaints and a copy of the report 
of investigation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served on respondent by registered mail on December 
8, 1948. On the following day, a copy of the report of investigation 
was likewise served on complainant. 

It is alleged in the formal complaints that respondent has failed to 
pay for two cars of oranges purchased from complainant on or about 
June 4, 1948. The extent of complainant’s damage is alleged to total 
$1,187.85. Respondent filed answers to the complaints alleging a 
breach of implied warranty by complainant in that the two cars of 
oranges were found at destination to be unfit for cold storage purposes. 
Respondent’s answers contained counterclaims in which damages 
totaling $1,288.75 are sought for complainant’s breach of warranty. 
In replying to the counterclaims, complainant denied that the agree- 
ment between the parties called for oranges suitable for storage. 

A hearing was held at Boston, Massachusetts, on June 15, 1949. 
Neither party was represented by counsel. Bernard A. Egan and 
Edward A. Melia, Jr., testified for complainant. R. C. Galotti and 
Frank Galotti testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Egan, Fickett & Co., Inc., is a corporation whose 
post office address is 90 West Street, New York 6, New York. 

2. Respondent, Lord & Spencer Co., is a corporation whose post 
office address is Boston Market Terminal, Boston 10, Massachusetts. 
At the time of the transactions involved herein, respondent was licensed 
under the act. 

3. On or about June 4, 1948, complainant sold to respondent 525 
boxes of U. S. No. 2 grade, Certi-Sweet brand, Florida Valencia color 
added oranges, contained in car FGEX 36125, at an agreed price of 
$2.50 per box, or a total price of $1,312.50, f. 0. b. Ocoee, Florida. 
It was agreed by the parties that the oranges were to be run of sizes, 
ranging from 200’s to 288’s. 

4. Official inspection at shipping point on June 2, 1948, disclosed the 
oranges in car FGEX 36125 as grading U. S. No. 2, with approximately 
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25 percent of U.S. No. 1 quality. Car FGEX 36125 was shipped by 
complainant from Ocoee, Florida, on June 2, 1948, to respondent at 
Boston, Massachusetts, where it arrived on June 7, 1948. Federal 
inspection on the day of arrival showed the oranges as grading U. S. 
No. 2. 

5. On June 9, 1948, respondent rejected car FGEX 36125 and di- 
verted it to complainant at the Boston & Maine Fruit Terminal, 
Boston, Massachusetts. The fruit was sold at auction on June 10, 
1948, with complainant receiving net proceeds of $778.66. 

6. On or about June 4, 1948, complainant sold to respondent 525 
boxes of U. S. No. 2 grade, Clipper brand, Florida Valencia color 
added oranges, contained in car WFEX 63007, at agreed prices of 
$2.25 per box for 320 boxes of 176 size fruit and $2.50 per box for 
205 boxes of 200 to 288 size fruit, run of sizes, plus a pre-cooling 
charge of $25.00, or a total price of $1,257.50, f. o. b. Frostproof, 
Florida. 

7. Official inspection at shipping point on June 3, 1948, disclosed 
the oranges in car WF EX 63007 as grading U. S. No. 2, with approxi- 
mately 35 percent of U. S. No. 1 quality. Car WFEX 63007 was 
shipped by complainant from Frostproof, Florida, on June 3, 1948, 
to respondent at Boston, Massachusetts, where it arrived on June 8, 
1948. No official inspection was made of the fruit at destination. 

8. On June 9, 1948, respondent rejected car WFEX 63007 and di- 
verted it to complainant at the Boston & Maine Fruit Terminal, Bos- 
ton, Massachusetts. The oranges were sold at auction on June 10, 
1948, with complainant receiving net proceeds of $603.49. 

9. At the time the parties negotiated the purchase and sale of the 
two cars of oranges, it was understood and agreed that the fruit would 
be suitable to place in cold storage. 

10. The two cars of oranges, FGEX 36125 and WFEX 63007, sold 
and shipped by complainant to respondent were suitable to place in 
cold storage. 

11. The balance due the complainant by the respondent, on the 
two transactions, is $1,187.85, no part of which has been paid. 

12. The formal complaints were filed on September 24, 1948, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The evidence supports respondent’s contention that both parties 
knew the oranges were being bought for storage purposes. Complain- 
ant’s representative, Edward A. Melia, Jr., testified at the hearing 
that on the date of the sales, June 4, 1948, he knew respondent was 
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looking for oranges to place in storage. This witness also had ad- 
dressed a letter to complainant’s Bernard Egan under date of June 22, 
1948, which read in part: “At the time of purchase, 4 June 1948, Mr. 
Galotti stated that he was desirous of buying a car of Oranges to put 
into storage.” We accept this evidence, together with the testimony 
of respondent’s Frank Galotti, for concluding that at the time of sale 
it was understood and agreed by the parties that the oranges would 
be suitable to place in storage. 

We must now consider whether the oranges were in fact suitable for 
storage. Respondent contends that the oranges would have to be free 
from decay with no dryness to be suitable for storage. Official inspec- 
tion at shipping point showed the oranges in both cars to be of U.S. 
No. 2 grade, as contracted for, and with defects within tolerance. 
There was no decay in car FGEX 36125 and less than 14 of 1 percent 
decay in car WF EX 63007. At destination the oranges in car FGEX 
36125 still graded U. S. No. 2 with an average of 2 percent showing 
decay. No official inspection was made of car WFEX 63007 at 
destination. It was testified that a private inspection was made for 
respondent at destination on WFEX 63007. However, the results of 
such inspection were not offered in evidence nor was the inspector called 
to testify. On the basis of the inspections made, it does not seem to 
us that the oranges were unfit for storage. Having alleged breach of 
warranty, the burden was on respondent to prove by a preponderance 
of the evidence that the oranges were unfit for storage. This respond- 
ent failed to do. 

It is concluded that respondent’s action in rejecting the fruit was 
without reasonable cause and in violation of section 2 of the act. Com- 
plainant’s damages resulting from respondent’s rejection of the two 
cars of oranges was $1,187.85, the difference between the contract 
prices and the amounts realized on resale. Complainant should be 
awarded reparation in the amount of $1,187.85. The respondent’s 
countercomplaints should be dismissed. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,187.85, with interest thereon at 5 
percent per annum from July 1, 1948, until paid. 

The respondent’s counterclaims are dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties. 
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SamMuE. S. Vener Company v. GREENBERG Frurr Company. PACA 
Doc. No. 5047. Decided September 2, 1949. 


Failure To Pay Balance of Purchase Price—Evidence Showing Compliance 
With Terms of Contract—Evidence Failing To Show Agreement To Give 
Allowance 

Where complainant contracted to sell to respondent a number of lugs of good 

quality pears, f. o. b. Los Angeles, California, which were shipped them by 
truck to Omaha, Nebraska, and upon arrival of the pears respondent paid 
the purchase price less an allowance allegedly offered by complainant for 
soft and overripe pears, held, that since the evidence shows that the pears 
were of good quality when shipped, and that complainant did not offer any 
allowance, there was no breach of contract on the part of complainant, and 
that reparation should be awarded complainant for the balance of the pur- 
chase price.* 


Mr. James P. Coyne, of Los Angeles, California, for complainant. Messrs. Monsky, 
Grodinsky, Good and Cohen, of Omaha, Nebraska, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed on June 4, 1948, for the recovery from re- 
spondent of $425, the balance of the purchase price of a truckload of 
agricultural commodities. Complainant alleges that the commodities, 
including 300 lugs of pears, were sold to respondent for $2,345.40, 
f. o. b. Los Angeles, California, shipping point acceptance final. A 
copy of the complaint and a copy of the report of investigation made 
by the Regulatory Division of the Fruit and Vegetable Branch, were 
served upon respondent by registered mail on October 4, 1948. A copy 
of the report of investigation was served upon complainant on October 
6, 1948. 

On November 3, 1948, respondent filed an answer in which the sale 
by complainant to respondent was duly admitted, but it is alleged that 
the purchase of such commodities was not f. o. b. Los Angeles, but was 
dependent upon the condition of the commodities on arrival at Omaha, 
Nebraska. Respondent alleged further that the contract specified 
first quality, U. S. No. 1 grade, pears; that a large portion of the pears 
received were spoiled and greatly inferior in quality and grade to that 
purchased ; that this condition was called to the attention of complain- 
ant; and that complainant agreed to allow respondent a deduction of 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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$1.25 per lug on the 300 lugs of pears, making a total of $375. Re- 
spondent alleges also that complainant agreed to allow it to deduct 
from the total purchase price a dollar per lug for 50 lugs of grapes 
which were below standard in a shipment of September 16, 1947. 

Since the amount involved in this proceeding is less than $500, the 
shortened method of procedure is followed in accordance with the rules 
of practice (7 CFR 47.20). The parties have submitted sworn 


statements. 
FINDINGS OF FACT 


1. Complainant is an individual, Samuel S. Vener, doing business 
as the Samuel S. Vener Company, whose post office address is 647 
Mateo Street, Los Angeles, California. 

2. Respondent, Greenberg Fruit Company, is a partnership com- 
posed of Sam and Elmer Greenberg, whose post office address is 507- 
509 South 11th Street, Omaha, Nebraska. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 

3. On or about September 25, 1947, by telephone conversation, the 
parties entered into a contract for the sale by complainant to respond- 
ent of a truckload of perishable agricultural commodities at the agreed 
purchase price of $2,345.40. With respect to this contract, 300 lugs of 
Bartlett pears are involved in the controversy. The contract was for 
good quality pears at $4.75 per lug or $1,425 for the 300 lugs, f. o. b. 
Los Angeles, California. 

4. On September 26, 1947, respondent authorized one Abe Menke, 
the owner of a truck, to go to the place of business of complainant at 
647 Mateo Street, Los Angeles, California, and there load the various 
agricultural commodities which had been ordered by respondent from 
complainant and to deliver the same to respondent at Omaha, Ne- 
braska. Menke’s truck carried mechanical refrigeration. 

5. Complainant loaded on the truck 300 lugs of pears which were of 
good quality. The truck left at midnight on September 26, 1947, and 
apparently arrived in Omaha on September 30. 

6. Under date of September 30, respondent wrote complainant to 


the effect that the pears were in bad condition upon arrival and they 


were having difficulty in selling them; that they were deducting $1.25 
on each lug, making a total of $375, and also deducting $50 for the loss 
on a prior shipment of grapes, or a total of $425; and that they were 
remitting the sum of $1,920.40. Elmer Greenberg, a partner in re- 
spondent company, called complainant from Provo, Utah, on that date 
in connection with said deduction. Complainant did not agree to this 
deduction, and requested Greenberg to secure Federal or other recog- 
nized inspection of the pears and to wire him a full report. Respond- 
ent failed to do so, stating that it was impossible to secure inspection, 
although advised by complainant that such inspection was available at 
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Scottsbluff, Nebraska. Complainant then advised respondent by wire 
of its inability to agree to such arbitrary deduction, unless an inspec- 
tion was secured. No inspection was ever secured. 

7. Complainant received and cashed respondent’s check in the 
amount of $1,920.40, but never agreed to the acceptance of the check as 
full settlement. 

8. The formal complaint was filed on June 4, 1948, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence discloses that the contract for the various commodities 
- was negotiated over the telephone by Elmer Greenberg and Samuel 
Vener. The testimony of these persons is at variance concerning the 
quality of pears ordered in the conversation. After careful considera- 
tion of the evidence it is concluded that the contract specified pears of 
good quality at the time of shipment. For reasons which will appear 
hereinafter it is deemed unnecessary to discuss in detail the evidence on 
this point. 

One of the most controverted issues in this proceeding concerns the 
quality and condition of the pears at the time of shipment. The rele- 
vant facts concerning the pears are set forth in a detailed report of a 
personal investigation made by an employee of the Regulatory Divi- 
sion. It appears that complainant, in order to fill the contract for 
pears with respondent and also other purchasers, ordered lugs of pears 
from one Jack Brostoff, a dealer in Claremont, California. Brostoff 
secured the pears from American Fruit Growers. The records of the 
latter company show that these pears were placed in cold storage on 
August 31, 1947, and 100 lugs were sold to Brostoff on September 25 
and 300 the following day. The pears were delivered to Vener’s store. 
They were inspected on September 26 by the Bureau of Fruit and 
Vegetable Standardization of the State of California. The Agri- 
cultural Code of that State prohibits the shipment of produce out of 
the State unless it meets the standards set forth in the Code. The 
pears were certified as having 5 to 15 percent break-down, which ex- 
ceeded the allowable tolerance of 10 percent. Vener was notified he 
would have to recondition the pears before shipment. The inspector 
released 42 lugs after reconditioning by Vener and these were shipped 
to a customer other than respondent. The inspector told Vener that 
if the balance were reconditioned in the same manner, he could ship 
them without certification. Vener completed reconditioning the 
pears, including the 300 lugs delivered to respondent. 

Respondent points to the fact that the pears which it received were 
not actually reinspected and released by the State inspector. Vener 
stated, however, that the fruit was in absolutely first class condition 
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when shipped and that he removed all pears which showed the 
slightest high color, or indication of weakness. This is probably true 
because American Fruit Growers had agreed to pay Vener 30 cents 
a lug for reconditioning and to stand the resulting loss of pears. The 
inspector’s records also show the number of lugs of pears actually 
lost in reconditioning. 

Respondent contends that most of the pears received were overripe 
and soft; that less than 50 percent were of the class and character 
ordered; and that complainant was notified the loss on the pears 
would be approximately $3 per lug. Menke stated that some of the 
pears were rotten on arrival. The pears were not inspected at Omaha 
by Federal or private inspection service. Respondent has not shown 
how much was actually received from the sale of the pears or when 
they were resold. The evidence, therefore, indicates compliance with 
the contract on the part of complainant and is insufficient to show a 
breach of contract on the part of complainant or the damage, if any, 
sustained by respondent. 

It is next contended by respondent that, in a series of telephone 
conversations, Vener was informed of the condition of the pears and 
he agreed to give respondent an allowance of $1.25 per lug. Respond- 
ent also states that on September 26, 1947, complainant authorized 
respondent to deduct $50, when remitting for the produce ordered, 
because of a loss sustained on some grapes shipped under a contract 
of September 16, 1947. Vener admits that Elmer Greenberg called 
him by telephone from Provo, Utah, on September 30, 1947, and stated 
that his company in Omaha was complaining of the quality of the 
pears, but he denies agreeing to give respondent any allowance. 
Vener states that he advised Greenberg to have a Federal or other 
recognized inspection made and if the pears were not in good condi- 
tion a reasonable allowance would be arranged. Respondent’s letter 
to complainant dated September 30, 1947, and the telegrams subse- 
quently exchanged between parties, indicate that complainant had 
not agreed to give the alleged allowances. It is so concluded. 

The failure of respondent to promptly pay the full purchase price 
of the commodities ordered from complainant on September 25, 1947, 
was a violation of section 2 of the act. Reparation should be awarded 
complainant against respondent in the amount of $425, with interest. 
The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $475, plus interest thereon at 5 percent 
per annum from September 30, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 2213) 
PACA Doc. No. 4890* Decided September 2, 1949. 


Dismissal—Warranties—Breach of Warranty As To Minimum Grade—Lawful 
Rejection 


Where the contract of purchase and sale called for lettuce grading “at least 80% 
U. S. No. 1,” and the lettuce shipped by seller to buyer contained an average 
of 22% defects, whereupon buyer rejected the lettuce as not being in com- 
pliance with the terms of the agreement, it is held, in a suit by the seller for 
damages in which unlawful rejection was alleged, that the term “at least 
80% U.S. No. 1” sets a definite minimum grade which must be met and 
anything less than this minimum is not in compliance with the warranty 
made by the seller, that respondent’s rejection of the shipment was not 
without reasonable cause, and that the complaint should be dismissed.** 


Official Notice of Grade Rules 


Where a car of lettuce warranted to be at least 80% U. S. No. 1 was graded 
at shipping point as “approximately 80% U. S. No. 1,” but defects ranged from 
18% to 29%, averaging approximately 22% and official notice was taken of 
the fact that Federal inspectors are instructed to certify produce which they 
inspect in multiples of five, it is therefore held, that while the inspector was 
correct in certifying the grade of the lettuce as “approximately 80% U. S. 
No. 1,” it was, in fact, actually only 78% U. S. No. 1 and technically would 
not bear a warranty of “at least 80% U.S. No. 1” which sets a definite 
minimum grade that must be met.** 


Messrs. Dreher, McCarthy & Erickson, of San Francisco, California, for com- 
plainant. Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1946 ed. 499a e¢ seg.), for the recovery of repara- 
tion in connection with a carload of lettuce sold by complainant to 
respondent and alleged to have been rejected by respondent without 
reasonable cause. An informal complaint was received by the Regula- 
tory Division, Fruit and Vegetable Branch, on August 30, 1947, and a 
formal complaint was received on January 13, 1948. A copy of the 
formal complaint, together with a copy of the report of investigation, 
was served upon respondent by registered mail on January 31, 1948. 
A copy of the report of investigation was also served upon complainant 
by registered mail on February 3, 1948. Respondent filed an answer to 
the complaint on February 16, 1948, denying that the carload of lettuce 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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shipped by complainant was in compliance with the terms of the con- 
tract between the parties, as alleged, denying that respondent’s rejec- 
tion thereof was without reasonable cause, and denying that any sum 
whatsoever was remaining due from respondent to complainant in 
connection with the transaction involved in this proceeding. 

An oral hearing was held at * * *, on October 20, 1948. Com- 
plainant was not represented at the hearing but advised the examiner 
by letter that it would rest its case on the basis of the documents 
attached to its formal complaint and upon the report of investigation. 
At the examiner’s request, * * *,ofthebrokeragefirmof * * *%, 
appeared as a witness and identified the documents which are attached 
to the complaint. Respondent was represented by counsel and intro- 
duced the oral testimony of respondent, * * *. Upon the request 
of complainant, the hearing was subsequently reopened for the purpose 
of admitting in evidence the deposition of * * * on behalf of 
complainant. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation, whose post office ad- 
hee © © %, 

2. Respondent is an individual, * * *,whoseaddressis * * *. 
At the time of the transaction involved in this proceeding, respondent 
was licensed under the act. 

3. On or about August 21, 1947, by contract negotiated by the 
* * *,a brokerage firm, complainant sold to respondent one carload 
containing 318 crates of Diamond Jim Brand Lettuce, at least 80% 
U. S. No. 1, clean, defects mainly solidity, at $4.50 per crate f. o. b. 
* * *, ice extra. The total invoice price of the lettuce amounted 
to $1,431, plus $60 for ice. 

4, The lettuce involved in the above contract was loaded in car 
PFE 63556 and was shipped on August 20, 1947. It was federally 
inspected at shipping point on the same day. The inspection report 
reads, in part, as follows: “Quality and condition: Heads free from 
defects average 15% hard, 43% firm and 20% fairly firm. Defects 
range from 18% to 29%, averaging approximately 22% ; consisting of 
18% soft, remainder blight or tipburn. Nodecay. Grade: Averages 
approximately 80% U.S. No. 1 Quality.” 

5. The carload of lettuce was diverted to respondent at * * *, 
in fulfillment of the contract. Car PFE 63556 arrived at * * * 
on August 28, 1947. Immediately upon receipt of the shipment, 
respondent complained of the quality of the lettuce tothe * * *, 
which relayed the complaint to complainant via teletype. 


858843—49—3 
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6. Respondent ordered a Federal inspection of the lettuce at * * * 
on August 28, 1947. The inspection report reads, in part, as follows: 
“Quality: * * * Average 49% hard to firm, mostly firm, and 20% 
fairly firm and free from defects. Grade defects range from 5 to 40%, 
average 17%, consisting principally of soft heads. Condition: Heads 
or portions of heads that are free from decay or Tipburn are fresh and 
crisp. In most samples from 5 to 35%, in some none, average approxi- 
mately 9% Tipburn, slight to severe. 3% damage by brown dis- 
coloration of leaves and midribs, affecting compact portions of heads. 
1% badly bruised adjacent sides of crates. 1% decay. Grade: Fails 
to grade U.S. No. 1 account defects in excess of the tolerance, now 
averages approximately 65% U.S. No. 1 quality.” 

7. On August 28, 1947, the same day that the car arrived, respondent 
notified * * * that he was unable to use the shipment of lettuce 
because it was too soft forthe * * * market. This information 
was conveyed by the broker to complainant by telegram on the same 
day. On August 29, 1947, the broker sent complainant another tele- 
gram advising of the results of the Cleveland inspection and repeating 
that respondent rejected the car. 

8. On August 30, 1947, complainant notified respondent through 
the * * * that it was diverting the car of lettuce elsewhere to be 
resold for respondent’s account. 

9. Car PFE 63556 was diverted to * * *, where it arrived on 
September 4, 1947. Resale of the lettuce was handled by * * * 
of * * * whosold it for $4.65 per crate. The net proceeds from 
the resale of the 318 crates of lettuce amounted to $754.26, which 
amount was remitted to complainant. 

10. Respondent has failed and refused to pay complainant the 
difference between the contract price and the net proceeds realized 
from the resale. 

11. Formal complaint was filed January 13, 1948, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Respondent contends that its rejection of the lettuce was not with- 
out reasonable cause since complainant failed to ship lettuce of the 
kind, quality, and condition contracted for. The contract between 
the parties, as set forth in the Broker’s Memorandum of Sale, issued 
by the * * * on August 21, 1947, calls for lettuce grading “at 
least 80% U.S. No.1.” The report of the Federal inspection of this 
car of lettuce made at * * *, on August 20, 1947, under the head- 
ing “Quality and Condition” reads as follows: “Defects range from 
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18% to 29%, averaging approximately 22%.” Respondent contends 
that this report shows that the lettuce was not 80% U. S. No. 1 or 
better at shipping point, but was, in fact, only 78% U.S. No. 1. 

Official notice is taken of the fact that Federal inspectors of fresh 
fruits and vegetables are under instruction to certify the grades of the 
produce which they inspect in multiples of five. Thus, where defects 
average 22%, as in this case, the inspector will certify the grade of the 
carload as “approximately 80% U.S. No. 1.” On the other hand, 
had the defects been found to average 23%, the lot would have been 
certified as “approximately 75% U.S. No. 1.” This being so, an 
inspection report wherein the commodity is graded “approximately 
80% U.S. No. 1,” will not necessarily sustain a seller’s warranty that 
the produce grades “at least 80% U.S. No. 1,” unless the seller also 
determines from the inspection certificate that the defects found by the 
inspector average not more than 20% of the lot. 

In this case, the inspection report shows that there was an average 
of “approximately” 22% defects. The inspector’s notes reveal that he 
examined 300 heads of the lettuce, of which 55 heads were found to be 
soft, 3 heads showed tipburn, and § heads showed blight or mechanical 
injury. Thus, 66 of the 300 heads examined were classed as contain- 
ing defects, and the defects averaged exactly 22%, not “approximately 
22%.” Therefore, the lettuce did not comply with the warranty of 
“at least 80% U.S. No. 1.” Nor would the rule of substantial per- 
formance be applicable here. The term “at least 80% U.S. No. 1” 
sets a definite minimum grade which must be met, and anything less 
than this minimum is not in compliance with the warranty made. 

It is concluded that complainant failed to ship lettuce of the kind, 
quality and condition contracted for, in that the contract called for 
lettuce grading “at least 80% U.S. No. 1,” and the shipping point 
inspection shows that the lettuce tendered thereunder was actually 
less than 80% U.S. No.1. Accordingly, respondent’s rejection of the 
shipment was not without reasonable cause, and did not constitute a 
violation of section 2 of the act. The complaint should, therefore, be 


dismissed. 
ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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Gerorce F. Wiixe & Co. v. J. Heyporr & Son. PACA Doc, No. 5152. 
Decided September 12, 1949. 


Failure to Account for Deficit—Default 


Where respondent consigned to complainant a carload of potatoes, and com- 
plainant advanced to respondent the sum of $1,000, and sold the potatoes 
for respondent’s account pursuant to the terms of the contract and rendered 
an account sales showing the net receipts from the sale of the potatoes 
to be less than the $1,000 advanced, and where respondent failed to file an 
answer to the complaint seeking recovery of the deficit, it is held, that 
respondent’s failure to file an answer constitutes a waiver of oral hearing 
and an admission of the facts alleged in the complaint, that respondent’s 
failure to pay complainant the deficit incurred in the handling of the potatoes 
for respondent’s account is a violation of section 2 of the act, and that 
complainant is entitled to an award of reparation in the amount of the 
deficit, plus interest.* 


George F. Wilke & Company, of Chicago, Illinois, complainant pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted by complainant against respondent, alleging failure to ac- 
count for a deficit incurred on the sale of a carload of potatoes shipped 
in December 1947. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent by registered 
mail on June 10, 1949. A copy of the report of investigation was 
served in like manner upon complainant on the same date. 

At the time of service of the complaint respondent was notified 
in writing that an answer to the complaint should be filed within 
20 days from the receipt of such notice, and that failure to do so would 
constitute an admission of the facts alleged in the complaint, in 
accordance with section 47.8 (c) of the rules of practice. The re- 
spondent has failed to file an answer and this proceeding is disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, George Frank Wilke, trading as 
George F. Wilke & Co., whose post office address is 216 South Water 
Market Street, Chicago 8, Illinois. 

2. Respondent, J. Heyboer & Son, is a partnership composed of 
John Heyboer and Jay Heyboer, whose address is 1533 East Kilbourn 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Avenue, Milwaukee, Wisconsin. At the time of the transaction here 
involved, respondent was licensed under the act. 

3. On or about December 12, 1947, in the course of interstate com- 
merce, respondent, by oral contract, consigned to the complainant, to 
be sold for respondent’s account, a carload of U. S. No. 2, size A, Michi- 
gan Russet Rural potatoes, with an accommodation advance from com- 
plainant of $1,000. 

4. On December 12, 1947, respondent shipped to complainant at Chi- 
cago, Illinois, from Cooks, Michigan, the kind, quality, grade, and 
size of potatoes called for by the contract, in Car PFE 46617. 

5. Upon arrival of car PFE 46617 at destination, complainant sold 
the potatoes contained therein for the account of respondent pursuant 
to the contract and rendered an account sales showing that the net 
receipts from the sale of the potatoes was $115.67 less than the $1,000 
accommodation advance to respondent by the complainant. 

6. Respondent has failed to pay complainant the deficit of $115.67, 
which amount remains due and owing to complainant. 

7. The informal complaint was filed on May 21, 1948, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the facts alleged therein as provided in the rules of 
practice (7 CFR 47.8 (c)). 

The facts thus admitted are that respondent consigned to complain- 
ant, to be sold for respondent’s account, a carload of potatoes; that 
complainant advanced to respondent the sum of $1,000; that respond- 
ent shipped potatoes to complainant in accordance with the terms of 
the contract ; and that complainant sold the potatoes for respondent’s 
account and rendered an account sales showing a deficit, which 
respondent has failed to pay tocomplainant. According to the record, 
respondent has never replied to any communications from complain- 
ant or the Department with respect to this transaction. 

The failure of respondent to pay to complainant the deficit incurred 
upon the sale of the potatoes for respondent’s account is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $115.67, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $115.67, with interest thereon at the 
rate of 5 percent per annum from December 15, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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VincENT J. SQUILLANTE, Inc. v. Connecticut Propuce Disrrisutors 
Co. PACA Doc. No. 5016. Decided September 12, 1949. 


Failure To Pay Balance of Purchase Price—Evidence Failing To Establish 
Agreement To Change Contract of Sale to Consignment for Sale 


Where complainant sold grapes to respondent at an agreed price, and respondent 
resold the grapes and paid over the net proceeds to complainant, contend- 
ing that the latter authorized respondent to sell the grapes for complainant’s 
account, held, that since the evidence failed to establish an agreement to 
change the contract of sale to a consignment for sale, respondent’s failure to 
pay the full purchase price is in violation of the act and that complainant 
is entitled to an award of reparation for the balance of the purchase price.* 


Vincent J. Squillante, Inc., of New York, New York, complainant pro se. Con- 
necticut Produce Distributors Co. of Hartford, Connecticut, respondent pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed., 499a et seq.). 
The formal complaint was filed June 24, 1948. Complainant alleges 
that on September 13, 1947, by oral contract, it sold to respondent 323 
lugs of Zinfandel grapes at the agreed price of $1.95 per lug f. o. b. 
New York, plus 20 cents per lug cartage from New York to Hartford, 
Connecticut, or a total amount of $694.45. It is alleged further that 
respondent accepted the grapes at destination and paid complainant 
$595, but it failed and refused to pay the balance of the purchase price 
of $99.45. An award of reparation is requested for this amount. 

A copy of the complaint and a copy of the report of investigation 
made by the Regulatory Division of the Fruit and Vegetable Branch 
were served upon respondent by registered mail on August 9, 1948. A 
copy of the report of investigation was likewise served upon complain- 
ant on August 5, 1948. 

An answer to the complaint was filed September 1, 1948, wherein 
it is alleged that on September 13, 1947, Victor Cifarelli, of respondent 
company, agreed with Frank Squillante, complainant’s representative, 
to purchase from complainant 300 lugs of Zinfandel grapes which 
Squillante represented were in excellent condition. It is alleged fur- 
ther that the grapes were delivered to respondent in Hartford at 
11:30 p. m., September 17, and were unloaded at 1:30 a. m., September 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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18; that Frank Squillante by telephone authorized the sale of the 
grapes for his account; and that respondent sold the grapes and for- 
warded a “Record of Sales” to complainant, together with a check for 
the net proceeds. 

Since the amount claimed does not exceed $500, the proceeding is 
disposed of under the shortened method of procedure provided for 
by Section 47.20 of the amended rules of practice (7 CFR 47.20). Com- 
plainant filed an opening statement of fact on September 28, 1948, a 
copy of which was served on respondent December 6, 1948. Re- 
spondent was afforded a period of 20 days in which to file an answer- 
ing statement of facts, but it failed to do so. 


FINDINGS OF FACT 


1. Complainant, Vincent J. Squillante, Inc., is a corporation with a 
place of business at 204 Franklin St., New York, N. Y. 

2. Respondent is an individual, Mary Cifarelli, doing business as 
Connecticut Produce Distributors Co., with a place of business at 334 
Tolcott St., Hartford, Connecticut. At the time of the transaction in- 
volved in this proceeding respondent was licensed under the act. 

3. On September 16, 1947, complainant contracted to sell respondent 
323 lugs of Zinfandel grapes at $2.50 per lug, delivered Hartford, Con- 
necticut. On September 17, the grapes were delivered to respondent at 
Hartford. 

4. On September 18, 1947, Victor Cifarelli of respondent company, 
called Frank Squillante, complainant’s representative, and stated that 
some of the grapes were “leakers.” In their telephone conversation 
it was agreed that the purchase price would be modified to $2.15 per 
lug, or a total of $694.45 delivered Hartford, Connecticut. 

5. Respondent paid to complainant $595, but respondent has not 
paid the balance due of $99.45, or any part thereof. 

6. An informal complaint was filed on January 8, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends that the grapes in question were delivered to 
respondent pursuant to an oral contract of sale specifying a price of 
$2.50 per lug which was reduced by subsequent agreement to $2.15 
per lug, delivered in Hartford, Connecticut. Respondent admits the 
original sale, but contends that, by the subsequent agreement, it was 
to handle the grapes on consignment. 

Complainant’s opening statement of facts consists of the affidavit 
of Frank V. Squillante. Affiant states that on September 16, 1947, 
by telephone, he sold 323 lugs of grapes to respondent and there was 
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no discussion as to the quality or condition of the grapes; that the 
grapes were delivered to respondent by truck on September 17, 1947; 
that the following day respondent informed affiant by telephone that 
“there were some leakers,” and that after a discussion it was mutually 
agreed that the grapes would be billed at $2.15 per lug, delivered in 
Hartford, or a total of $694.45; and that respondent was never author- 
ized by complainant to sell the grapes on a commission basis. 

Complainant submitted with its formal complaint a verified copy 
of a letter, dated September 26, 1947, and addressed to respondent, 
requesting payment of the modified price. In addition, complainant 
submitted copies of numerous telegrams sent to respondent during 
. September and October 1947, requesting payment of the modified 
price, and a copy of a statement dated January 5, 1948, sent to re- 
spondent which shows a balance due of $99.45. Neither the letter 
nor these telegrams were answered by respondent. 

There is attached to respondent’s verified answer a “Record of 
Sales.” Shown thereon are sales of boxes of grapes at various prices, 
gross proceeds of $647, cartage of $48.45, sales charge of $3.55, and a 
net amount of $595. Respondent states in its answer that this “Record 
of Sales” was sent to complainant. It should be noted, however, that 
the “Record of Sales” is not addressed to complainant, is not dated, 
and does not indicate that it relates to the grapes in question. 

We have carefully considered the evidence of record and are of the 
opinion that the statements and other evidence submitted by com- 
plainant are entitled to the greater weight. It is concluded, there- 
fore, that the parties mutually assented to the modified price of $2.15 
per lug for the 323 lugs of grapes. Respondent has paid to com- 
plainant $595, which is $99.45 less than the agreed purchase price. 
Respondent’s failure to pay the full purchase price was in violation 
of Section 2 of the act. Reparation should be awarded complainant 
in the amount of $99.45, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $99.45, plus interest thereon at 5 percent 
per annum from October 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 2216) 
PACA Doc. No. 5044* Decided September 12, 1949. 


Dismissal—Settlement Between Parties 
Where the parties entered into a stipulation authorizing and directing the 
Secretary to dismiss the proceeding, the complaint is hereby dismissed. 


Mr. Morton J. Getzov, of Chicago, Illinois, for complainant. Mr. Albert W. 
Gentner, of Portland, Oregon, for respondent. Messrs. Tanner, Garvin € 
Ashley, of Seattle, Washington, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a e¢ seg.). 
An informal complaint was filed on December 4, 1947, and a formal 
complaint was filed on June 16, 1948, for the recovery of $20,000 in 
damages which complainant alleged it suffered by reason of the failure 
of respondent-seller to deliver certain quantities of frozen strawberries 
or, in the alternative, by reason of the failure of respondent-broker to 
negotiate a valid and binding contract between complainant and the 
seller after representing that such a contract had been negotiated. 

Copies of the formal complaint, together with copies of the report 
of investigation made by the Department, were served upon each re- 
spondent by registered mail on August 3, 1948. Each respondent filed 
an answer denying any liability to complainant. Respondents 
requested an oral hearing. 

On August 19, 1949, there was filed a stipulation signed by the 
parties authorizing and directing the Secretary to dismiss the 
complaint. 

Accordingly, the complaint is hereby dismissed. 


(A. D. 2217) 
PACA Doc. No. 5089* Decided September 12, 1949. 


Dismissal—Settlement Between Parties 
Where complainant requested that the procedures be dismissed on the ground 
that the parties had settled the controversy, the complaint is dismissed. 
Mr. Lawrence P. Fels, of New York, New York, for complainant. Mr. James J. 
Zaydon, of Scranton, Pennsylvania, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Bd. 
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Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On November 1, 1948, a formal complaint was filed in this reparation 
proceeding under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1946 ed. 499a e¢ seg.). The complaint relates to 
respondent’s failure to pay the purchase price of five carloads of 
bananas. It is alleged in the complaint that subsequent to inspection 
made by respondent’s representative upon arrival of the bananas at 
destination, the price was reduced to 6 cents per pound f. o. b. shipping 
point and that respondent mailed its check to the complainant but 
later stopped payment thereon. Respondent filed an answer on Feb- 
ruary 14, 1949, alleging a breach of warranty. 

An oral hearing was requested. By letter dated August 4, 1949, 
complainant’s attorney notified the Department that the case had been 
settled and authorized dismissal of the proceeding. Accordingly, the 
complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 2218) 


Micuart-Swanson-Brapy Propuce Co. v. K. F. Cassis & Sons. 
PACA Doc. No. 5092. Decided September 13, 1949. 


Unlawful Rejection—Evidence Failing To Show Breach of Contract—Damages 


Where respondent rejected a carload of potatoes claiming that the potatoes 
purchased from complainant were unwashed and that the contract was for 
washed potatoes, held, that since the evidence established that the contract 
called for unwashed potatoes, respondent’s rejection was without reasonable 
cause, in violation of act, and that complainant is entitled to an award of 
reparation in the amount of the loss sustained by it on resale of the produce.* 


Michael-Swanson-Brady Produce Co., of Kansas City, Missouri, complainant 
pro se. Mr. George Bashara, of Detroit, Michigan, for respondent. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received July 13, 1948, and a formal com- 
plaint was filed November 26, 1948. The formal complaint alleges 
that on or about July 8, 1948, by contract in writing, complainant sold 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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to respondent one carload of unwashed potatoes, namely, SFRD 8934, 
for shipment from Kansas City, Missouri, at the agreed price of $2.90 
per sack, delivered Grand Rapids, Michigan; that complainant ten- 
dered delivery but respondent rejected the shipment without reason- 
able cause; and that complainant was forced to resell the potatoes for 
$305.97 less than net amount due on the contract price, no part of which 
has been paid by respondent. 

A copy of the report of investigation was served upon the com- 
plainant January 22, 1949. On January 21, 1949, copies of the report 
of investigation and the formal complaint were served upon the 
respondent. 

An extension of time was granted respondent for filing an answer. 
Respondent filed an answer April 12, 1949, within the time allowed, ad- 
mitting the contract but stated that it was for “washed” potatoes and 
that the shipment was properly rejected when respondent discovered 
“unwashed” potatoes had been shipped. 

Since the amount involved does not exceed $500, the issues are de- 
cided under the shortened procedure provided for in § 47.20 of the 
amended rules of practice (7 CFR 47.20). Complainant filed an open- 
ing statement of facts and a statement in reply. Respondent filed an 
answering statement of facts. 


FINDINGS OF FACT 


1. Complainant is a corporation, Michael-Swanson-Brady Produce 
Co., whose post office address is Northeast Corner, 2nd and Walnut 
Streets, Kansas City, Missouri. 

2. Respondent is a partnership composed of Kuryakos Ferris Cassis, 
George S. Cassis, and Mike Kuryakos Cassis, doing business as K. F. 
Cassis & Sons, whose post office address is 1421 Wealthy Street, S. E., 
Grand Rapids, Michigan. At the time of the transaction complained 
of herein, respondent was licensed under the act. 

3. On or about July 8, 1948, complainant sold to respondent three 


_ hundred (300) sacks of Kaw Valley (Kansas) Cobbler unwashed pota- 


toes, then contained in car SFRD 8934 at Kansas City, Missouri, at 
the agreed price of $2.90 per sack, delivered Grand Rapids, Michigan, 
or a total sale price of $870. Complainant forwarded to respondent 
an invoice for this price, less transportation charges of $252.48, or a 
net amount of $617.52. 

4. S. B. Davis, a broker, whose address is 809 Peoples National Bank 
Building, Grand Rapids, Michigan, acted as agent for both complain- 
ant and respondent in negotiating the sale. 

5. At 6 p. m., July 11, 1948, the potatoes arrived in Grand Rapids, 
Michigan. On July 12, 1948, respondent rejected the carload because 
the potatoes were not washed. Complainant disposed of the potatoes 
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at the best price obtainable, a net amount of $311.55, or $305.97 less 
than the net purchase price due the complainant. 

6. Respondent’s rejection of the shipment caused complainant to 
sustain al. 3 of $305.97, no part of which has been paid. 

7. Informal complaint was filed July 13, 1948, which was within 9 
months after the cause of action accrued. 


CONCLUSIONS 


The contract in this proceeding was negotiated between the parties 
by a broker, S. B. Davis. Respondent testified in its answering state- 
ment of facts that the potatoes were represented by the broker as being 
- washed. The statements of fact submitted by complainant disclose 
that complainant by telegram dated July 7, 1948, informed Davis it 
had a carload of unwashed potatoes for sale at $3.05 per sack delivered 
Grand Rapids and that after further negotiations complainant agreed 
to sell the carload to respondent for $2.90 per sack delivered. At- 
tached to complainant’s statement in reply is the affidavit of S. B. 
Davis. Therein, Davis states that, in effect, the contract was for un- 
washed potatoes and that he confirmed the sale to respondent by tele- 
phone on July 8, 1948, and on the same day mailed a standard memo- 
randum of sale to each of the parties. This memorandum reads “300 
ewt. Kaw Valley Cobblers $2.90 del’d.” Respondent contends the 
memorandum is ambiguous because it does not show whether the pota- 
toes were to be washed or unwashed. Complainant testified, however, 
that it is the custom in the trade to omit the specification “unwashed” 
from a memorandum of a sale specifying such potatoes, but to include 
the word “washed” in sales of washed potatoes. Respondent further 
contends that it did not receive the memorandum, and did not have 
an opportunity to object to the terms contained therein, until after the 
shipment arrived on July 11, 1948. Since both respondent and the 
broker were located in Grand Rapids and the broker mailed the memo- 
randum on July 8, 1948, it is probable that respondent received the 
memorandum the following day. On the basis of the evidence sub- 
mitted, it is concluded that the contract orally entered into by the par- 
ties was for unwashed potatoes. 

The potatoes tendered by complainant to respondent were in com- 
pliance with the contract. Respondent rejected the carload because 
they were unwashed and complainant resold them, through F. E. Bald- 
win & Co., of Chicago, Illinois, to a purchaser at $2.70 per sack de- 
livered Des Moines, Iowa. Respondent states in its answering state- 
ment that complainant did not make an honest effort to mitigate the 
damages because the potatoes could have been resold in Grand Rapids, 
whereas the resale resulted in the accrual of additional freight charges. 
In reply to this, complainant testified that it endeavored without 
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success to resell the shipment through S. B. Davis, a broker in Detroit, 
Michigan, and a dealer in Columbus, Ohio, and that complainant exer- 
cised its best judgment in diverting the shipment to Chicago, Illinois, 
and instructing the Chicago broker to make the best s:. possible. 
Davis testified that he attempted to locate a purchaser for the potatoes 
in the territory he serves but could not doso. The foregoing evidence 
tends to show that complainant exercised reasonable care and judgment 
in making the resale. 

Respondent’s rejection of the potatoes was without reasonable cause 
and in violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $305.97, the difference between the net 
contract price and the net proceeds received from the resale. The facts 


should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $305.97, with interest thereon at the 
rate of 5 percent per annum from July 15, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 2219) 


E. S. Harper Co. v. B. Ospornz. PACA Doc. No. 5164. Decided 
September 16, 1949. 


Reparation—Failure To Pay Purchase Price—Interstate Commerce 


Where respondent purchased three carloads of potatoes from complainant, 
accepted delivery, failed to make payment, and failed to answer the com- 
plaint for the recovery of the purchase price, but only one carload of potatoes 
was shipped in interstate commerce or sold with the intent that it be shipped 
in interstate commerce, held, that in accordance with the rules of practice, 
failure to file an answer constitutes an admission of the facts alleged in 
the complaint and is a violation of the act, and complainant should be 
awarded reparation in the amount of the agreed contract price, with interest, 
of the one car that moved in interstate commerce.* 


E. S. Harper Company, of Twin Falls, Idaho, complainant pro se. Mr. EB. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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An informal complaint was received August 30, 1948. A formal com- 
plaint was filed March 31, 1949, alleging failure on the part of re- 
spondent to pay the purchase price for three carloads of potatoes 
bought from complainant on or about July 24, 1948. A copy of the 
report of investigation was served upon the complainant May 13, 
1949. On May 16, 1949, copies of the report of investigation and the 
formal complaint were served upon the respondent. 

At the time of the service of the complaint respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
- alleged in the complaint. The respondent has failed to file an answer 
and this proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, E. S. Harper Co., is a partnership composed of 
E. S. Harper, E. M. Harper, and H. H. Harper, whose address is 
P. O. Box 992, Twin Falls, Idaho. 

2. Respondent is an individual, Bryce Bert Osborne, trading as 
B. Osborne, whose address is 5131 South Sixth Street, Klamath Falls, 
Oregon. The respondent was not licensed but was subject to license 
under the Perishable Agricultural Commodities Act, 1930, at the time 
of the transaction involved in the complaint. Respondent applied 
for a license on October 11, 1948, paying the required fee and accrued 
arrearage, and was issued license No. 117843 on October 21, 1948. 

8. On or about July 24, 1948, complainant contracted to sell to 
respondent three carloads of Long White U. S. No. 1, Size A, Extra 
potatoes, each car consisting of 360 100-pound sacks at $2.75 per sack 
or a total amount of $2,970 f. o. b. Bakersfield, California. 

4. At complainant’s direction, potatoes meeting contract require- 
ments were loaded in cars PFE 40812, PFE 93779 and PFE 15281, at 
Bakersfield, California, and released by complainant to respondent for 
billing. 

5. Respondent had the three cars of potatoes shipped to Sacramento, 
California. The potatoes in cars PFE 92779 and PFE 15281 were 
sold by respondent in Sacramento. There is no evidence that inter- 
state commerce was intended at the time of sale with respect to these 
two carloads. Car PFE 40812 was diverted by respondent to Coos 
Bay Produce Co., in Coos Bay, Oregon. 

6. Respondent has paid to complainant no part of the agreed pur- 
chase price of $990 for the potatoes loaded into car PFE 40812. 

7. Informal complaint was filed August 30, 1948, which was within 
nine months after the cause of action accrued. 
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CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided for in the rules of practice (7 
CFR 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant, in the course of interstate commerce, three carloads 
of potatoes at the agreed price of $2,970; that the potatoes sold com- 
plied with the terms of the contract as to kind, quality, grade, and 
size; that the respondent accepted the potatoes but has failed to pay 
any part of the agreed purchase price of $2,970. The evidence sub- 
mitted, however, discloses that the respondent shipped the three car- 
loads of potatoes from Bakersfield, California, to Sacramento, 
California; that the potatoes in cars PFE 93779 and PFE 15281 were 
sold in Sacramento and that car PFE 40812 was diverted to Coos Bay, 
Oregon. There is no evidence that cars PFE 93779 and PFE 15281 
were shipped in interstate commerce or that interstate shipment was 
intended at the time of sale. Thus our jurisdiction is limited to the 
potatoes in car PFE 40812, which moved from California to Oregon. 
The agreed purchase price of this carload was $990, and the failure 
of the respondent to pay the purchase price is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $990, with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to the complainant, as reparation, $990, with interest thereon at 
the rate of 5 percent per annum from August 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2220) 


Mor’s Porato Company v. JAMES Buzzcana. PACA Doc. No. 4962. 
Decided September 16, 1949. 


Failure To Pay Balance of Purchase Price—Effect of Purchase After Inspec- 
tion—Lack of Implied Warranty of Merchantability 


Where respondent purchased after inspection a quantity of potatoes, but there- 
after refused to pay complainant the full purchase price for the alleged 
reason that some of the potatoes “were decaying,” held, that in a purchase 
after inspection, between dealers, there is no implied warranty of merchanta- 
bility, and reparation should be awarded to complainant for the amount of 
the balance of the purchase price.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Moe’s Potato Company, of Chicago, Illinois, complainant pro se. Mr. Leo J. Lam- 
berson, of South Bend, Indiana, for respondent. Mr. John T. Pearson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seqg.), for the recov- 
ery of reparation in the amount of the unpaid balance of the contract 
purchase price for twenty-five bags of potatoes purchased from com- 
plainant by respondent on August 6, 1947. Informal complaint was 
made to the Regulatory Division, Fruit and Vegetable Branch, on 
‘September 11, 1947, and a formal complaint was filed on April 1, 1948. 
A copy of the formal complaint and a copy of the report of investiga- 
tion made by the Department were served on respondent by registered 
mail on May 3, 1948. On the same day, a copy of the report of investi- 
gation was likewise served on complainant. 

Respondent filed an answer on May 24, 1948, stating that the “pota- 
toes were bad.” 

Since the amount in controversy in this proceeding is less than $500, 
the proceeding is handled under the shortened procedure as provided 
in section 6 (c) of the act and the rules of practice (7 CFR 47.20) 
promulgated thereunder. 


FINDINGS OF FACT 


1. Complainant, Moe’s Potato Company, is a partnership composed 
of Morris Silver and Jordan Giraldi, whose post office address is 1435 
South Morgan Street, Chicago, Illinois. 

2. Respondent, James Buzzcana, is an individual whose post office 
address is 601 Harrison Street, Elkhart, Indiana. At the time of the 
transaction involved herein, respondent was licensed under the act. 

3. On August 6, 1947, in the course of interstate commerce, respon- 
dent purchased from complainant, after inspection by respondent, 
twenty-five bags of potatoes at the agreed price of $3.65 per bag, f. o. b. 
Chicago, Illinois, or $91.25 for the lot. 

4. On the date of purchase respondent accepted delivery of the 
potatoes, loaded them on his truck, and transported them to Elkhart, 
Indiana. 

5. On or about August 8, 1947, in connection with a payment for 
two other lots of potatoes purchased from complainant, respondent 
remitted $3.75 as payment for the twenty-five bags purchased on Au- 
gust 6, 1947. Although demand has been made for payment of the 
balance of $87.50 on the twenty-five-bag lot, no payment has been 
made. 
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6. Formal complaint was filed on April 1, 1948, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent does not deny that he purchased and took delivery of 
the potatoes involved in this proceeding after an unrestricted inspec- 
tion or opportunity for inspection, as alleged in the complaint. The 
agreed purchase price for the potatoes was $91.25, of which $3.75 has 
been paid by respondent, leaving an unpaid balance of $87.50. Re- 
spondent’s defense is that a large percentage of the potatoes “were 
decaying.” Whether he means at the time of sale or at some subse- 
quent time is not clear, but it makes no difference. On the basis of 
the pleadings and the evidence submitted, it is concluded that respond- 
ent, a dealer, bought the potatoes after inspecting them and relying 
on his own skill and judgment. In such a sale there is no implied 
warranty of merchantability. Palmer C. Mendelson Company v. Bar- 
nett-Gerstein Company, 7 A. D. 1098 (PACA Docket No. 4770, S. 
3560). So that even if the potatoes were bad when respondent bought 
them, and even if respondent was unable to realize anything from their 
sale, he is not relieved of his obligation to pay complainant the full 
agreed purchase price. 

It is concluded that respondent’s failure to pay complainant the 
balance of the purchase price of the potatoes, or $87.50, was in viola- 
tion of section 2 of the act. Reparation should be awarded complain- 
ant in that amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $87.50, plus interest thereon at 5 percent 
per annum from September 1, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 2221) 


R. Drxon & Co., Inc. v. CarptnaL Banana Disrriputors. PACA Doc. 
No. 5064. Decided September 19, 1949. 


Failure To Pay Purchase Price—Effect of Term “Run of Shipment”—Admis- 
sion by Buyer of Good Condition of Produce—Lack of Guarantee Produce 


Would Ripen 


Where complainant sought to recover the purchase prices of two truckloads 
of bananas sold and delivered to respondent on the basis f. o. b. steamerside 
loading final, and respondent alleged that complainant warranted the 
bananas would be of the best quality whereas the bananas received were 
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diseased and failed to ripen, held, that since the contract specified “run 
of the shipment” and respondent admitted the bananas received appeared 
to be in good condition, and there was no guarantee that the bananas would 
ripen after delivery, complainant did not breach the contract and is entitled 
to an award of reparation for the purchase prices.* 


Bankruptcy—Stay of Action by Referee in Bankruptcy Against Individual 
Partner—Reparation Against Partnership 


Where complainant requested after hearing that any award of reparation should 
be issued against one partner of respondent partnership because referee in 
bankruptcy of other partner issued order staying action by complainant to 
collect, held, that the complaint is against the partnership and status of 
individual partners is not involved and, therefore, the order is issued against 
respondent partnership.* 


“Mr. David Siskind, of New York, New York, for complainant. Mr. David Klein, 
of New York, New York, for respondent. Mr. James A. O’Donnell, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a e¢ seg.). A copy of 
the formal complaint which was filed on September 14, 1948, was 
served upon respondent by registered mail on December 7, 1948, to- 
gether with a copy of the report of investigation. A copy of the 
report of investigation was served in like manner upon complainant’s 
attorney on November 10, 1948. 

It is alleged in the formal complaint that on or about December 15, 
1947, in the course of foreign commerce, complainant sold to respond- 
ent 200 stems of bananas, ex SS Santa Isabel, at agreed prices of 7 
cents per pound for “Selects” and 5 cents per pound for “Rejects,” 
f. o. b. steamer-side loading final and that payment was to be made 
within 7 days after delivery and before respondent could purchase any 
more bananas. It is also alleged that on December 22, 1947, respond- 
ent delivered to complainant its check for $711 in payment of the com- 
modity but that thereafter respondent directed the bank to stop pay- 
ment on the check. 

Complainant alleges a second sale of 200 stems of bananas to respond- 
ent, ex Santa Barbara, on December 22, 1947, at a price of 614 cents per 
pound, all other terms to be identical with those involved in the first 
transaction. Complainant avers that respondent tendered its check 
in payment of the first purchase in order to induce complainant to de- 
liver the second lot of bananas; that respondent has failed to pay the 
purchase price of the two lots of bananas; and that complainant acted 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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as commission merchant in both transactions for one I. B. Joselow 
to whom complainant paid a sum equal to the amount for which the 
produce was sold to respondent. Complainant asks for reparation in 
the amount of $1,356.45. 

Respondent filed an answer and counterclaim on December 20, 1948, 
asserting that complainant expressly warranted the bananas to be of 
the best quality and of the type and kind known as “selects; ” that re- 
spondent was restrained by complainant from inspecting the produce 
prior to delivery; that there was a short weight in the bananas de- 
livered December 15, 1947, amounting to 2,243 pounds; that respond- 
ent was compelled to make refunds to buyers because of the poor qual- 
ity of the bananas; and that respondent notified complainant the 
bananas delivered December 23, 1947, were decayed and unfit for 
human consumption. Respondent requests that damages be awarded 
it in the sum of $1,031.01. Complainant filed a reply to the counter- 
claim on January 3, 1949, denying that the agreement between the 
parties included an express warranty or that respondent was prevented 
from examining the bananas prior to delivery. 

A hearing was held at New York City on May 4, 1949, at which both 
parties were represented by counsel. Louis Frederick Meyer and 
Frank Capo testified on behalf of complainant. William Weiner and 
Ben Rothenberg testified for respondent. 


FINDINGS OF FACT 


1. Complainant, R. Dixon & Co., Inc., is a corporation with post 
office address at 202 Franklin Street, New York, New York. 

2. Respondent, Cardinal Banana Distributors, is a partnership 
composed of William Weiner and Benjamin Rothenberg, with post 
office address at 189 Reade Street, New York, New York. At the time 
of the transactions here involved, respondent was licensed under the 
act. 

3. A few days prior to December 15, 1947, in the course of foreign 
commerce, and while acting as commission merchant for I. B. Joselow 
of Guayaquil, Ecuador, South America, complainant contracted to 
sell to respondent 200 stems of “run of the shipment” bananas, ex SS 
Santa Isabel, which was to arrive at New York, New York, on Decem- 
ber 15, 1947, at agreed prices of 7 cents and 5 cents per pound, respec- 
tively, for grades of bananas known in the trade as “Selects” and 
“Rejects.” The terms were f. o. b. steamer-side loading final, payment 
to be made by respondent within 7 days after delivery. Respondent 
was to pay for the bananas before complainant would sell any addi- 
tional quantity of bananas. 

4, On December 15, 1947, complainant loaded into a truck hired by 
respondent 145 stems of “Selects” weighing 7,800 pounds and 55 stems 
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of “Rejects” weighing 3,300 pounds. Weiner was present during the 
loading and made no objection to the quality or condition of the ba- 
nanas. On December 22, 1947, respondent delivered its check of 
$711 to complainant in payment of the commodity. On December 24, 
1947, respondent stopped payment on its check. 

5. On December 22, 1947, in the course of foreign commerce, and 
while acting as commission merchant for I. B. Joselow of Guayaquil, 
Ecuador, South America, complainant contracted to sell to respondent 
200 stems of “run of the shipment” bananas, ex SS Santa Barbara, to 
arrive at New York, New York, on December 23, 1947, at an agreed 
price of 614 cents per pound, and on the same terms and conditions as 

. the previous transaction. 

6. On December 23, 1947, complainant loaded into the truck hired 
by respondent 55 stems of 7-hand, 80 stems of 8-hand, and 65 stems of 
9-hand bananas, weighing a total of 9,930 pounds. The truck carry- 
ing these bananas broke down en route to respondent’s place of busi- 
ness resulting in the produce being subjected to a freezing tempera- 
ture for approximately 2 hours. 

7. Complainant made full and complete accounting of the 400 stems 
of bananas to its shipper, I. B. Joselow. There is now due and owing 
to complainant from respondent the sum of $1,356.45, representing the 
purchase price ($711) of the bananas sold December 15, 1947, plus the 
purchase price ($645.45) of the bananas sold December 22, 1947, no 
part of which has been paid. 

8. Formal complaint was filed within 9 months after the causes of 
action accrued. Respondent’s counterclaim, which was contained in 
its answer to the complaint, was filed on December 20, 1948. 


CONCLUSIONS 


Respondent has failed to sustain the burden of proving that com- 
plainant expressly warranted the two lots of bananas would be of the 
best quality, known as “Selects.” Louis F. Meyer, complainant’s 
witness, testified that the so-called “run of the shipment” was all that 
could be delivered from any banana cargo since no two cargoes were 
alike. This testimony was corroborated by William Weiner who ad- 
mitted on cross-examination that he usually talked with Meyer on 
Fridays preceding Monday boat arrivals and that it was true com- 
plainant could make no representations as to the grade or quality of 
the bananas due to arrive. The bananas purchased by respondent 
from the December 15th shipment included 55 stems of “Rejects,” 
that is, bananas of a quality inferior to “Selects.” This information 
was contained in complainant’s invoice which was sent to respondent 
on December 16, 1947. If, as respondent contends, the contract called 
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for bananas of the type and kind known as “Selects,” then we cannot 
conceive why on December 22, 1947, respondent delivered its check 
to complainant in full payment of the invoice price. At the very 
least, the act of a reasonable, prudent business man in the circum- 
stances would have been to deliver the check under protest. There is 
no convincing evidence that any such action was taken by respondent. 
Upon consideration of the entire record on this phase of their con- 
tracts, it is concluded that complainant made no representation to 
respondent as to quality, type, or kind of bananas. 

Witnesses on behalf of respondent testified that the shipment of 
December 15, 1947, contained 140 stems of Rejects instead of 55 as in- 
voiced by complainant; that the bananas were placed in a ripening 
room and 5 or 6 days later many of the bananas turned black, result- 
ing in the dumping of 666 pounds; and that respondent gave allow- 
ances of $29 to its customers because of the poor condition of the 
bananas sold tothem. Louis F. Meyer testified that the bananas were 
graded at the time of loading by an employee of complainant with 
40 years’ experience. While Weiner denied he was present at the 
time of loading, Meyer and the truck driver testified that Weiner was 
there and had an opportunity to inspect the bananas but he made no 
objection to those being loaded. Ben Rothenberg signed the receipt 
of the trucking company showing the bananas were received in good 
order. Since the bananas met the terms of the contract at the time 
of loading, and respondent admits there was no guarantee by com- 
plainant the bananas would ripen, it is concluded that there was no 
breach on the part of complainant. 

Weiner and Rothenberg testified that the bananas in the shipment 
of December 23, 1947, failed to ripen because of disease and freezing 
injury. Weiner testified, however, that the bananas appeared to be 
all right at the time of arrival at respondent’s place of business. The 
evidence developed that the truck broke down en route to respondent’s 
store and it took two hours to transfer the fruit to another truck, 
during which period freezing temperatures prevailed. It is probable 
that the claimed condition of the fruit resulted from the reloading 
and low temperatures. This was the responsibility of respondent 
under the terms of sale. 

The record does not support respondent’s claim of a 2,243-pound 
weight shortage in the December 15th shipment. Complainant in- 
troduced in evidence the official scale weight receipt issued by the 
Bureau of Weights and Measures, Department of Markets, City of 
New York. This receipt shows a net weight of 11,100 pounds, which 
is the identical figure alleged in the complaint. Rothenberg testified 
that the shortage of 2,243 pounds was based upon the weights of stems 
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of bananas sold to customers after ripening. He admitted bananas 
shrink in weight during the ripening period and also that the claimed 
shortage included the 666 pounds of bananas which were dumped. 

After the hearing in this proceeding, respondent’s attorney for- 
warded to the presiding officer an order dated June 2, 1949, and signed 
Irwin Kurtz, Referee in Bankruptcy, which was issued out of the 
United States District Court for the Southern District of New York 
“In the Matter of Benjamin Rothenberg, Bankrupt.” It was ordered 
that complainant, its attorney, and all other persons, be stayed, re- 
strained and enjoined from taking any further steps to collect, except 
in bankruptcy, the claim against Ben Rothenberg which is involved in 
_ this reparation proceeding. A copy of this order was served upon 
complainant’s attorney. By letter dated June 17, 1949, he requested 
that, in view of the referee’s order, any award of reparation be issued 
only against William Weiner, the partner not involved in the bank- 
ruptcy proceeding. For the reasons hereinafter indicated, the requi- 
site order in this proceeding will be issued against the partnership. 

An order awarding reparation is not a judgment on which execution 
may be levied. This proceeding is against a partnership. We are not 
concerned with the status of the individual partners. The Secretary’s 
order may, however, be used as the basis for a suit in a State or Federal 
court and such court may issue a judgment on the basis of its findings. 
The appropriate time for complainant to ask for the recovery of dam- 
ages from William Weiner alone will be in an enforcement action. 

Respondent’s failure to pay the purchase price of the two lots of 
bananas constitutes a violation of section 2 of the act for which 
complainant should be awarded reparation in the amount of $1,356.45, 
with interest. The counterclaim should be dismissed and the facts 
should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $711, with interest thereon at the rate 
of 5 percent per annum from December 24, 1947, until paid; and 
$645.45, with interest thereon at the rate of 5 percent per annum from 
December 30, 1947, until paid. 

Respondent’s counterclaim is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 2222) 
PACA Doc. No. 4996.* Decided September 20, 1949. 


Effective Date of Prior Order Stayed 
Hffectiveness of order of August 23, 1949 is stayed pending action upon petition 
for reconsideration and/or reopening of proceedings. 
Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
an order was issued on August 23, 1949,** dismissing the complaint. A 
copy of the order was served on complainant on August 25, 1949. 
Complainant has filed a petition for reconsideration of the aforesaid 
order and/or reopening of the proceedings. The order of August 23, 
1949 is hereby stayed, pending the issuance of a further order in this 
proceeding. 

Copies of this order shall be served upon the parties. 


(A. D, 2223 
PACA Doc. No. 5015.* Decided September 20, 1949. 


Dismissal—Petition for Reconsideration 
Petition dismissed where issues referred to therein were discussed and considered 
in prior order and the order is supported by the evidence and applicable 
principles of law.*** 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seg.), an order 
was issued May 12, 1949, awarding reparation to complainant against 
respondent for loss suffered by respondent’s failure to deliver apples 
to complainant in accordance with the terms of a contract. A copy 
of the order was served upon respondent on May 16, 1949. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**8 A. D. 963.—Ed. 
***Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—EKd. 
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A petition for reconsideration of the order and reopening of the 
hearing was filed by respondent on May 23, 1949. The respondent 
states that there was an error in the conclusions of the order in that 
when the time of shipment was extended to November 17th nothing 
was said as to the car being made available for the holiday trade. 
The wire extending the time of shipment to the 17th, however, stated 
that delivery was intended for the holiday. The respondent next sub- 
mits marketing reports for Oklahoma City showing that Rome apples 
were selling between $2.95 and $3.25 per bushel at that time. As 
pointed out in our order the complainant’s replacement purchase was 
for $2.78 per bushel delivered. It is thus clear that complainant did 
not pay “exhorbitant prices” for the replacement shipment, as claimed. 
Finally respondent says that Colorado apples cannot be considered a 
proper replacement for Idahoapples. We find no merit in that conten- 
tion. The market reports referred to above quote Rome apples with- 
out even designating the State in which grown. The circumstances 
under which the replacement was made in this case were discussed in 
the previous order. 

After careful consideration of respondent’s petition, it is concluded 
that the order of May 12, 1949, is fully supported by the facts and the 
legal principles applicable thereto. Respondent’s petition for recon- 
sideration is dismissed without prior service on complainant. 

Service of this order shall be made on the parties. 


(A. D. 2224) 
PACA Doc. No. 5163.* Decided September 20, 1949. 


Dismissal—Settlement Between Parties 
Complaint for reparation dismissed on request of complainant after settlement 
of controversy. 
Complainant pro se. Respondent pro se. Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a ez seq.). 
The complaint was filed on May 20, 1949, alleging failure of respondent 
to pay the full purchase price for a carload of celery bought from 
complainant on or about January 7, 1949. The complaint was served 
upon the respondent but the respondent failed to file an answer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
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By letter dated September 2, 1949, complainant notified the Depart- 
ment that settlement had been made and authorized dismissal of the 
complaint. Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 2295) 


In re EF. & L. Propuce Company. PACA Doc. No. 5138. Decided 
September 23, 1949. 


Revocation of License—Repeated and Flagrant Violations of Act—Default 


Since respondent’s failure to pay for shipments of perishable agricultural com- 
modities as set forth in the findings of fact herein constitutes repeated and 
flagrant violations of section 2 of the act, it is ordered that its license be 
revoked and the facts published.* 

Mr. John T. Pearson, of Washington, D. C., for Production and Marketing Admin- 
istration. EH. & L. Produce Company, of Albuquerque, New Mexico, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 499a et seg.), instituted by the com- 
plaint of T. C. Curry, Chief of the Regulatory Division of the Fruit 
and Vegetable Branch, Production and Marketing Administration, 
filed June 28, 1949. 

It is alleged in the complaint that the respondent, E. & L. Produce 
Company, a partnership, failed to pay for numerous shipments of 
perishable agricultural commodities in violation of section 2 of the 
act. A copy of the complaint was served on the respondent on July 
6, 1949. No answer to the complaint has been filed or oral hearing 
requested and, therefore, under the rules of practice respondent is 
deemed to have admitted the material facts of the complaint and 
waived his right to an oral hearing. <A report substantially the same 
as this Decision and Order was issued by Earl J. Smith, Examiner, and 
served upon the two partners in the respondent company. No excep- 
tions were filed. 

FINDINGS OF FACT 


1. At all times mentioned herein respondent, E. & L. Produce 
Company, was a partnership composed of Lester C. Eickhoff and 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Robert V. Lindley, engaged in the business of buying fresh fruits and 
vegetables in interstate commerce, with its principal place of business 
at 700 North First Street, Albuquerque, New Mexico. 

2. License No. 117837 issued under provisions of the act to re- 
spondent October 21, 1948, is now in effect. 

3. In the course of interstate commerce and on or about December 
12, 1948, respondent purchased from Chiapas Fruit Co., El Paso, 
Texas, after inspection and acceptance at El Paso and f. o. b. El Paso, 
15,975 pounds of green bananas at $5 per hundred pounds, and 6,560 
pounds of bananas which were turning ripe at $4 per hundred pounds, 
or for the sum of $1,061.15, said bananas having been imported from 

. Mexico. The Chiapas Fruit Co. granted to respondent an allowance 
of $50, reducing the agreed purchase price to $1,011.15, which sum, or 
any part thereof, respondent has failed, neglected or refused to pay 
to Chiapas Fruit Co. 

4. In the course of interstate commerce and on or about December 
29, 1948, respondent purchased from Edinburg Citrus Association, 
Edinburg, Texas, 75 boxes of grapefruit, 300 bags of grapefruit, 75 
boxes of oranges, 2,000 bags of oranges, and 75 boxes of tangerines for 
the agreed net sum of $949.50 f. o. b. Edinburg, Texas. Respondent 
accepted the shipment at Edinburg, Texas, but has failed, neglected 
or refused to pay the Edinburg Citrus Association the agreed purchase 
price, or any part thereof. 

5. In the course of interstate commerce and on or about January 15, 
1949, respondent purchased from Edinburg Citrus Association, Edin- 
burg, Texas, 105 boxes of grapefruit, 400 bags of grapefruit, 100 boxes 
of oranges and 1,500 bags of oranges for the agreed net sum of 
$1,119.60 f. o. b. Edinburg, Texas. Respondent accepted the shipment 
at Edinburg, Texas, but has failed, neglected or refused to pay the 
Edinburg Citrus Association the agreed purchase price, or any part 
thereof. 

6. In the course of interstate commerce and on or about January 6, 
1949, respondent purchased from E. E. Davis Packing Co., Phoenix, 
Arizona, for $827.65, including ice, f. o. b. the loading point in Arizona, 
the quantities of turnips, beets, carrots, radishes, green onions, cauli- 
flower, cabbage, endive and lettuce set forth in an invoice of January 
6, 1949, issued by E. E. Davis Packing Co. to respondent and bearing 
the signature of Robert E. Eickhoff. Respondent accepted the ship- 
ment but has failed, neglected or refused to pay the agreed purchase 
price, or any part thereof, to E. E. Davis Packing Co. 

7. In the course of interstate commerce and on or about January 8, 
1949, respondent purchased from E. E. Davis Packing Co., Phoenix, 
Arizona, for $163.75, including ice, f. o. b. the loading point in Arizona, 
the quantities of cabbage, turnips, beets, carrots, radishes and onions 
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set forth in an invoice of January 8, 1949, issued by E. E. Davis Pack- 
ing Co. to respondent and bearing the signature of R. C. Byrd. Re- 
spondent accepted the shipment but has failed, neglected or refused 
to pay the agreed purchase price, or any part thereof, to E. E. Davis 
Packing Co. 

8. In the course of interstate commerce and on or about January 13, 
1949, respondent purchased from E. E. Davis Packing Co., Phoenix, 
Arizona, for $488.50, including ice, f. o. b. the loading point in Arizona, 
the quantities of cabbage, mustard greens, cauliflower, beets, carrots, 
turnips, green onions, parsley and lettuce set forth in an invoice of 
January 13, 1949, issued by E. E. Davis Packing Co. to respondent 
and bearing the signature of Dan Dunn. Respondent accepted the 
shipment but has failed, neglected or refused to pay the agreed pur- 
chase price, or any part thereof, to E. E. Davis Packing Co. 

9. In the course of interstate commerce and on or about January 16, 
1949, respondent purchased from E. E. Davis Packing Co., Phoenix, 
Arizona, for $461.10, including ice, f. o. b. the loading point in Arizona, 
the quantities of cabbage, mustard greens, turnips, beets, onions, car- 
rots and lettuce set forth in an invoice of January 16, 1949, issued by 
E. E. Davis Packing Co. to respondent and bearing the signature of 
R. C. Byrd. Respondent accepted the shipment but has failed, neg- 
lected or refused to pay the agreed purchase price, or any part thereof, 
to E. E. Davis Packing Co. 

10. In the course of interstate commerce and on or about January 21, 
1949, respondent purchased from E. E. Davis Packing Co., Phoenix, 
Arizona, for $408.80, f. o. b. the loading point in Arizona, the quan- 
tities of lettuce, cauliflower, green onions, beets, turnips, mustard 
greens and radishes set forth in an invoice of January 21, 1949, issued 
by E. E. Davis Packing Co. to respondent and initialed by L. C. 
Eickhoff (Lester C. Eickhoff). Respondent accepted the shipment 
but has failed, neglected or refused to pay the agreed purchase price, 
or any part thereof, to E. E. Davis Packing Co. 

11. In the course of interstate commerce and on or about January 
26, 1949, respondent purchased from E. E. Davis Packing Co., 
Phoenix, Arizona, for $276, including ice, f. o. b. the loading point 
in Arizona, the quantities of mustard greens, onions, cauliflower, car- 
rots, turnips and lettuce set forth in an invoice of January 26, 1949, 
issued by E. E. Davis Packing Co. to respondent and bearing the sig- 
nature of Dan Dunn. Respondent accepted the shipment but has 
failed, neglected or refused to pay the agreed purchase price, or any 
part thereof, to E. E. Davis Packing Co. 

12. In the course of interstate commerce and on or about February 
2, 1949, respondent purchased from E. E. Davis Packing Co., Phoenix, 
Arizona, for $546.75, including ice, f. o. b. the loading point in Ari- 
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zona, the quantities of carrots, turnips, beets, green onions, radishes, 
lettuce and cauliflower set forth in an invoice of February 2, 1949, 
issued by E. E. Davis Packing Co. to respondent and bearing the 
signature of Dan Dunn. Respondent accepted the shipment but has 
failed, neglected or refused to pay the agreed purchase price, or any 
part thereof, to E. E. Davis Packing Co. 

13. In the course of interstate commerce and on or about February 
15, 1949, respondent purchased from E. E. Davis Packing Co. 
Phoenix, Arizona, for $307.10, including ice, f. o. b. the loading point 
in Arizona, the quantities of onions, turnips, mustard greens, cauli- 
flower, carrots, radishes, beets and broccoli set forth in an invoice of 
February 15, 1949, issued by E. E. Davis Packing Co. to respondent, 
and bearing the signature of Dan Dunn. Respondent accepted the 
shipment but has failed, neglected or refused to pay the agreed pur- 
chase price, or any part thereof, to E. E. Davis Packing Co. 

14. In the course of interstate commerce and on or about February 
25, 1949, respondent purchased from E. E. Davis Packing Co., 
Phoenix, Arizona, for $119, including ice, f. o. b. the loading point 
in Arizona, the quantities of turnips, onions, and radishes set forth 
in an invoice of February 25, 1949, issued by E. E. Davis Packing 
Co. to respondent, and bearing the signature of R.C. Byrd. Respond- 
ent accepted the shipment but has failed, neglected or refused to pay 
the agreed purchase price, or any part thereof, to E. E. Davis Packing 
Co. As payments on account toward the indebtedness for the trans- 
actions mentioned above in paragraphs 6 to 14, inclusive, respondents 
tendered to E. E. Davis Packing Co. two checks signed by L. C. 
Eickhoff and countersigned by R. V. Lindley, each for $500, one 
being dated February 20, 1949, and the other dated March 5, 1949. 
Both of these checks were returned unpaid because of insufficient 
funds. 

15. In the course of interstate commerce and on or about February 
1, 1949, respondent purchased from Walter Holm & Co., Nogales, 
Arizona, 25 cartons of tomatoes at $5.60 per carton, or for $140, 
delivered at Albuquerque, New Mexico. Respondent accepted de- 
livery of these tomatoes at Albuquerque, but has failed, neglected or 
refused to pay Walter Holm & Co. the agreed purchase price, or any 
part thereof. 

16. In the course of interstate commerce and on or about February 
4, 1949, respondent purchased from Walter Holm & Co., Nogales, 
Arizona, 20 lugs of tomatoes at $3.99 per lug and 5 crates of Bell 
peppers at $15 per crate or for the sum of $154.80 delivered at Albu- 
querque, New Mexico. Respondent accepted delivery of these to- 
matoes and peppers at Albuquerque, but has failed, neglected or 
refused to pay Walter Holm & Co. the agreed purchase price, or 
any part thereof. 
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17. In the course of interstate commerce and on or about February 
7, 1949, respondent purchased from Walter Holm & Co., Nogales, Ari- 
zona, 20 lugs of tomatoes at $3.99 per lug or for $79.80 delivered at 
Albuquerque, New Mexico. Respondent accepted delivery of these 
tomatoes at Albuquerque, but thereafter failed, neglected or refused 
to pay Walter Holm & Co. the agreed purchase price, or any part 
thereof. 

18. In the course of interstate commerce and on or about February 
14, 1949, respondent purchased from Walter Holm & Co., Nogales, 
Arizona, 25 cartons of tomatoes at $5.40 per carton and 20 lugs of 
tomatoes at $5.75 per lug or for the sum of $250 delivered at Albu- 
querque, New Mexico. Respondent accepted delivery of these to- 
matoes at Albuquerque, but thereafter failed, neglected or refused to 
pay Walter Holm & Co. the agreed purchase price, or any part thereof. 

19. In the course of interstate commerce and on or about February 
18, 1949, respondent purchased from Walter Holm & Co., Nogales, 
Arizona, 20 cartons of tomatoes at $5.20 per carton, 50 lugs of tomatoes 
at $5.75 per lug, and 5 crates of peppers (165 pounds) at 21 cents per 
pound or for the sum of $426.15 delivered at Albuquerque, New 
Mexico. Respondent accepted delivery of these tomatoes and peppers 
at Albuquerque, but thereafter failed, neglected or refused to pay 
Walter Holm & Co. the agreed purchase price, or any part thereof. 

20. In the course of interstate commerce and on or about February 
24, 1949, respondent purchased from Walter Holm & Co., Nogales, 
Arizona, 50 lugs of tomatoes at $4.75 per lug and 25 lugs of tomatoes 
at $4.50 per lug or for the sum of $350 delivered at Albuquerque, New 
Mexico. Respondent accepted delivery of these tomatoes at Albu- 
querque but thereafter failed, neglected or refused to pay Walter 
Holm & Co. the agreed purchase price, or any part thereof. 

21. In the course of interstate commerce and on or about February 
28, 1949, respondent purchased from Walter Holm & Co., Nogales, 
Arizona, 50 lugs of tomatoes at $4.50 per lug or for $225 delivered at 
Albuquerque, New Mexico. Respondent accepted delivery of these 
tomatoes at Albuquerque, but thereafter failed, neglected or refused 
to pay Walter Holm & Co. the agreed purchase price, or any part 
thereof. 

22. In the course of interstate commerce and on or about March 4, 
1949, respondent purchased from Walter Holm & Co., Nogales, Ari- 
zona, 50 lugs of tomatoes at $4 per lug and 5 crates of peppers at $9 
per crate or for the sum of $245 delivered at Albuquerque, New Mexico. 
Respondent accepted delivery of these tomatoes and peppers at Albu- 
querque but thereafter failed, neglected or refused to pay Walter Holm 
& Co. the agreed purchase price, or any part thereof. 

23. In the course of interstate commerce and on or about March 7, 
1949, respondent purchased from Walter Holm & Co., Nogales, Ari- 
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zona, 20 cartons of tomatoes at $4 per carton and 75 lugs of tomatoes 
at $4 per lug or for the sum of $380 delivered at Albuquerque, New 
Mexico. Respondent accepted delivery of these tomatoes at Albuquer- 
que, but thereafter failed, neglected or refused to pay Walter Holm & 
Co. the agreed purchase price, or any part thereof. 

24. In the course of interstate commerce and on or about March 11, 
1949, respondent purchased from Walter Holm & Co., Nogales, Ari- 
zona, 25 cartons of tomatoes at $4.70 per carton and 50 lugs of toma- 
toes at $5 per lug or for the sum of $367.50 delivered at Albuquerque, 
New Mexico. Respondent accepted delivery of these tomatoes at 
Albuquerque, but thereafter failed, neglected or refused to pay Walter 
Holm & Co. the agreed purchase price, or any part thereof. 

25. In the course of interstate commerce and on or about February 
5, 1949, respondent purchased from Cochrane Brokerage Co., Black- 
foot, Idaho, 175 sacks of U. S. No. 1 potatoes at $3.25 per sack, 1,000 
ten-pound sacks of U. S. No. 1 Baker potatoes at $4.25 per hundred 
pounds, and 100 sacks of U. S. No. 2 potatoes at $2.50 per sack f. o. b. 
Idaho shipping point, or for the net sum of $1,243.75. Respondent 
accepted the shipment and for the purchase price tendered a check for 
$1,243.75 dated February 5, 1949, signed by R. A. Byrd, which check 
was returned unpaid. Respondent has failed, neglected or refused to 
pay Cochrane Brokerage Co. the agreed purchase price, or any part 
thereof. 

26. In the course of interstate commerce and on or about March 26, 
1949, respondent purchased from Pan American Commission Co., 
Brownsville, Texas, f. 0. b. loading point in Texas, at 714 cents per 
pound, a truckload of 25,780 pounds of bananas for the net sum of 
$1,933.40. Thereafter an allowance of $75 was granted to respondent 
for 1,000 pounds of bananas reported to have been mashed. Respond- 
ent accepted the shipment but has failed, neglected or refused to pay 
the Pan American Commission Co. the reduced and agreed net pur- 
chase price of $1,858.40, or any part thereof. 

27. In the course of interstate commerce and on or about April 5, 
1949, respondent purchased from the Pan American Commission Co., 
Brownsville, Texas, a truckload of 21,230 pounds of bananas at 614 
cents per pound or for $1,951.87 delivered at Albuquerque, New Mex- 
ico. Respondent accepted delivery of the shipment at Albuquerque 
but has failed, neglected or refused to pay to Pan American Commis- 
sion Co. the agreed purchase price, or any part thereof. 

28. In the course of interstate commerce and on or about March 29, 
1949, respondent purchased from L. B. Cole, Alamosa, Colorado, 207 
sacks of potatoes at $3 per sack or for $621 f. o. b. loading point in 
Colorado. The shipment was delivered by truck to respondent at 
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Albuquerque, New Mexico, where it was accepted but respondent has 
failed, neglected or refused to pay L. B. Cole the agreed purchase 
price, or any part thereof. 

29. In the course of interstate commerce and on or about April 8, 
1949, respondent purchased from L. B. Cole, Alamosa, Colorado, 195 
sacks of potatoes at $4.25 per sack or for $828.75 f. o. b. loading point in 
Colorado. The shipment was delivered to respondent at Albuquerque, 
New Mexico, where it was accepted but respondent has failed, neglected 
or refused to pay L. B. Cole the agreed purchase price, or any part 
thereof. 

30. A registered letter dated May 26, 1949, was sent via air mail to 
respondent at its business address at Albuquerque, New Mexico, and a 
copy thereof was also sent via registered air mail to Robert V. Lindley, 
1300 Princeton, Albuquerque, New Mexico, which was duly received 
and signed for R. V. Lindley on May 31, 1949, by Mrs. R. V. Lindley. 
By this letter, respondent was notified of the violations alleged and 
afforded the opportunity to demonstrate or achieve compliance with 
provisions of the act. Respondent was afforded 12 days from the 
receipt of this letter, or until June 12, 1949, in which to reply, but no 
reply has been received. 

CONCLUSIONS 


Respondent’s failure to pay for shipments of perishable agricultural 
commodities as set forth in the findings of fact herein constitute re- 
peated and flagrant violations of section 2 of the act for which its 
license should be revoked and the facts published. 


ORDER 


Effective ten days after this date, the respondent’s license is revoked 
and the facts as set forth herein shall be published. 


(A. D. 2226) 
PACA Doc. No. 5116.* Decided September 23, 1949. 


Dismissal—Agreement by Parties of Payment of Price in Controversy 


Where complainant requested an award of reparation for the purchase price of a 
carload of potatoes sold to respondent and at the oral hearing the parties 
agreed that respondent had paid the full purchase price to complainant, held, 
that the complaint should be dismissed. 

Complainant pro se. Respondent pro se. Mr. James A. O'Donnell, Presiding 
Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 








1046 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A. D. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a e¢ seg.), involving 
respondent’s alleged failure to pay to complainant $646.25, the pur- 
chase price of 250 sacks of potatoes which respondent purchased from 
complainant on August 25, 1948. An informal complaint was received 
December 10, 1948, and a formal complaint was filed February 18, 1949. 

Respondent filed an answer alleging failure by complainant to deliver 
the kind of potatoes agreed upon by the parties. Respondent admitted 
in her answer that the proper amount due complainant was $540.65. 
A hearing was held at * * *, on August 24, 1949. Neither party 
was represented by counsel. Complainant’s manager, * * *, and 
the respondent appeared and testified at the hearing. Both parties 
testified for the record and agreed that respondent had paid to 
complainant $646.25, which sum represents the total purchase price 
of the potatoes involved in this proceeding. Accordingly, the com- 
plaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(A. D. 2227) 
PACA Doc. No. 4961.* Decided September 26, 1949. 


Dismissal—Failure to Prove Breach of Warranty 


Where respondent contracted to sell to complainant on f. 0. b. basis two carloads 
of tomatoes grading U. 8S. No. 1 and free from rain damage and complainant 
paid the purchase price but alleged a breach of the warranty against rain 
damage and resulting damages, held, that complainant failed to show that 
the tomatoes were damaged by rain at shipping point and, since the tomatoes 
were U. S. No. 1 grade at that point and were not abnormally deteriorated 
when received, the complaint should be dismissed. 

Mr. Hyman Lindenauer, of New York, New York, for complainant. Mr. W. M. 
White, of Poteet, Texas, and Messrs. Smith and Oakleaf, of McAllen, Texas, 
for respondent. Mr. William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. 8. C. 1946 
ed. 499a et seg.), in which a formal complaint was filed February 6, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 


tural 
ving 
pur- 
from 
ived 
949, 
liver 
tted 
0.65. 
arty 
and 
‘ties 
l to 
rice 
om- 


ads 
ant 
ain 
hat 
oes 
ted 


as, 


h- 
46 





SOE rere 


8 A. D. PACA DOC. NO. 4961 1047 


1948. A copy of the complaint and a copy of the report of investiga- 
tion made by the Department were served upon respondent on April 26, 
1948. A copy of the report of investigation was also served upon 
complainant. Respondent filed its answer within the time authorized 
and requested an oral hearing. 

The formal complaint alleges that on or about June 24, 1947, respon- 
dent contracted to sell to complainant two rolling carloads of Texas 
tomatoes, represented to be U. S. No. 1 grade and free of rain damage, 
at the agreed price of $2.40 per lug f. 0. b. shipping point. It is further 
alleged that respondent drew a sight draft for the price of each carload 
which was paid by complainant before delivery of the tomatoes; that 
upon arrival of one carload in New York City, Federal inspection 
showed the tomatoes failed to grade U. S. No. 1 and complainant sus- 
tained a loss of $863.01; and that upon arrival of the other carload 
private inspection showed these tomatoes were sandy, a condition 
caused by rain damage, and complainant sustained a loss of $428 on 
this carload An award of reparation is requested for the total amount 
of $1,291.01. 

Respondent admits in its answer the sale of the two carloads of toma- 
toes but states that the broker’s memoranda of sale do not contain any 
specification as to rain damage; that the condition of the tomatoes in 
URTX 8989 at destination was due to transit damage, which is not the 
shipper’s liability; and that car PFE 62443 arrived in good condition. 
Respondent denies liability and demands proof of damage. 

On January 11, 1949, the deposition of * * *, a member of 
complainant’s firm, was taken. On February 25, 1949, a formal hear- 
ing was had at * * *. Complainant was represented by coun- 
sel and respondent was represented in the person of * *, and 
* * *, respondent’s traffic manager. The deposition of * * * 
with attached exhibits was received in evidence in behalf of the com- 
plainant. * * * testified at the hearing. * *, respondent’s 
traffic manager, and * * *, Supervisor of Fruit and Vegetable 
Inspection Work for the Production and Marketing Administration, 
United States Department of Agriculture, also testified on behalf of 
respondent. 


FINDINGS OF FACT 


1. Complainant, * * *,is a partnership composed of * * *, 


whose addressis * * *, 

2. At the time of the transaction involved herein, respondent, 
* * * was a partnership composed of * * *, with its principal 
place of business at * * *. Respondent was licensed under the 


act at that time. 


858843—49-——5 
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3. On June 24, 1947, respondent contracted to sell to complainant 
two rolling carloads of Texas tomatoes, car URTX 8989 containing 
780 lugs of “Teneha Best” brand tomatoes at $2.40 per lug, or a total 
purchase price of $1,872, f. o. b. shipping point, and car PFE 62443 
containing 730 lugs of “Bullard” brand tomatoes at $2.40 per lug, or a 
total purchase price of $1,752, f. o. b. shipping point. Respondent 
represented that the tomatoes in each carload had been Federally 
inspected and certified as U. S. No. 1 grade and that the tomatoes were 
free from rain damage. Both cars were to be shipped under standard 
refrigeration to Columbus, Ohio, and standard ventilation from there 
to the destination, * * *. 

4. Loading of the two cars was completed at shipping point on June 
23,1947. The Federal shipping point inspection certificates issued in 
connection with both carloads show the grade of the tomatoes as U. S. 
No. 1, the quality and condition being : “Stock mature green, firm, well 
to fairly well formed, smooth to fairly smooth; no decay; grade 
defects within tolerances.” 

5. Carrier’s record on car URTX 8989 shows that shipping instruc- 
tions were not followed by the carrier with respect to refrigeration. 
Contrary to instructions given by shipper, this car moved from St. 
Louis to destination under standard ventilation. 

6. Both cars arrived at destination for delivery June 30, 1947. Car 
URTX 8989 was inspected by the Railroad Perishable Inspection 
Agency and its report notes 4%4 percent Bacterial Soft Rot with 
normal bruising only. Federal inspection was made June 30, 1947, at 
11:40 a. m., after the tomatoes had been unloaded. The certificate 
states : 

“Quality : Stock is generally well formed, clean, smooth. Grade defects within 
tolerance. 

“Condition: Average approximately 60% mature green, 25% turning, 10% ripe 
and firm. Average 6% sunken and discolored areas occurring chiefly over shoul- 
ders. In most samples 3 to 12% decay, in many samples none, average 6%. 
Decay is mostly Bacterial Soft Rot, some Blossom End Rot. 

“Grade: Now fails to grade U. S. No. 1 only account decay in excess of tolerance.” 

7. No Federal inspection was had on car PFE 62443, but it was 
inspected by the McCabe Inspection Service. The inspection report 
shows: 

“Commodity: Section bulkhead, 6-80-47, 12:25 a. m. Bullard Brand, Texas. 
Tomatoes. Tight, wrapped packs, 5 x 5 to 6 x 6 sizes noted and examined. The 
tomatoes are well formed and well graded for size. Average 5% show severe 
shoulder scars and many show minor surface blemishes. The general run are a 
trifle to some noticably sandy. Scarring and Sandy condition detracts from 


the appearance of the lot. 
“Condition: Ripeness ranges from 0 to 4% average 114% ripe. 0 to 12% 
average 6% turning ripe, remainder green. Range from 0 to 8% average 3% 


show decay.” 
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8. The tomatoes were not affected by “rain damage” or abnormally 
deteriorated on arrival at New York. 

9. Complainant paid for both carloads before they were delivered. 
Complainant unloaded the tomatoes and placed them for sale at public 
auction. The tomatoes from car URTX 8989 were sold July 2, 1947, 
and complainant received net proceeds of $1,506.12, which was $863.01 
less than the purchase price plus freight charges. The tomatoes from 
car PFE 62448 were sold June 30, 1947, for net proceeds of $1,807.36, 
which was $428 less than the agreed purchase price plus freight 
charges. 

10. Formal complaint was filed by complainant within nine months 
after the accrual of the alleged causes of action. 


CONCLUSIONS 


The contract of sale entered into by complainant and respondent 
was negotiated by a broker located in Chicago, Illinois. The teletype 
conversation between the broker and respondent shows that complain- 
ant was willing to purchase two carloads of tomatoes provided the 
tomatoes were free from rain damage; and that respondent assured 
the broker the two carloads of tomatoes involved herein were U. S. 
No. 1 grade and free from rain damage. The contract was entered 
into on the basis of respondent’s representations. 

Complainant alleged in its complaint that there was an unusual 
amount of rain between June 19 and June 23, 1947; that the tomatoes 
were damaged by this rain; and that this constituted a breach of 
warranty on the part of respondent. * * * testified that the 
decay averaging 6 percent in URTX 8989, and the 3 percent decay 
and sandy condition noted in PFE 62443 could only have been brought 
about by the rain. Attached to the deposition are climatological 
reports of the U. S. Department of Commerce, Weather Bureau, for 
the Tenaha and Bullard, Texas, areas from which the tomatoes came. 

Complainant offered no evidence as to the meaning of “rain damage.” 
That term is not mentioned in the U. S. Standards for Fresh Tomatoes. 
Nor has complainant shown any causal connection between the decay 
found at destination and the rain which occurred at shipping point. 
It may not be assumed that this decay resulted by reason of the rain. 
The only tangible evidence in this respect is the testimony of * * * 
of the Federal inspection service. He testified, in effect, that excessive 
rainfall during the growing period might cause tomatoes to be watery 
in content and more susceptible to decay. Here the rain occurred a 
few days before shipment so it is unlikely that the rain affected the 
tomatoes. Furthermore, * * * testified that, in his opinion, the 
amount of rain was not excessive because of the sandy soil in the 


growing areas. 
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The tomatoes were certified as U. S. No. 1 grade at the shipping 
point. The percentage of decay in each carload at destination was 
not abnormal. The fact that the tomatoes in URTX 8989 failed to 
grade U.S. No. 1 at that time is not controlling. An f. 0. b. contract 
requires that the produce be of the grade specified in the contract at 
the time of shipment; there is no requirement that the produce be of 
the specified grade when received at destination. Tewas Fruit Co. v. 
Joseph Martinelli & Co., Ine., 5 A. D. 278 (PACA Docket No. 4528, 
S. 3265). 

Complainant has failed to prove that there was any breach of con- 
tract on the part of respondent. It is concluded, therefore, that the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served on the parties. 


(A. D. 2228) 


CoastaL Propucre CoMPANny v. JoE Perrone & Company. PACA Doc. 
No. 4994. Decided September 29, 1949. 


Failure To Pay Brokerage Fee 


Where complainant purchased and shipped to respondent a truckload of tomatoes 
in accordance with respondent’s instructions, and the shipment was de- 
stroyed en route to destination, and respondent failed to reimburse com- 
plainant for the cost of procuring and shipping the tomatoes, and for his 
brokerage fee, respondent’s failure to pay constitutes a violation of section 
2 of the act and, therefore, complainant is entitled to an award of reparation 
in the amount found due it.* 


Violation of Act 





Failure To Pay Brokerage Fee 


Respondent’s failure to pay complainant his brokerage fee where complainant 
purchased and shipped a truckload of tomatoes in accordance with respond- 
ent’s instructions, held, to constitute a violation of section 2 of the act.* 


Principal and Agent—Facts Showing Complainant as Respondent’s Agent— 
Transaction Not Constituting Sale 


Where complainant purchased a truckload of green tomatoes at respondent’s 
request and secured a refrigerated truck for the shipment in accordance 
with respondent’s instructions, the facts show that complainant was re- 
spondent’s agent and the transaction was not a sale.* 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Principal and Agent—When Agent Not Liable 


Where a truckload of green tomatoes was purchased by an agent in accordance 
with his principal’s instructions and the shipment was wrecked and the 
cargo was destroyed en route to destination, the agent cannot be held for 


the loss.* 
Evidence—Answer—Facts Showing Agent Entitled to Remedy 


Where complainant alleged the transaction upon which the claim is based was 
a sale, but the evidence shows that in fact complainant acted as respondent’s 
agent, complainant will, nevertheless, be accorded the remedy to which the 
evidence shows him entitled.* 


Coastal Produce Company, of South Miami, complainant pro se. Mr. Paul Lake, 
of Tampa, Florida, for respondent. Mr. Charles G. Casteel, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
An informal complaint was made to the Regulatory Division, Fruit 
and Vegetable Branch, on September 5, 1947, and a formal complaint 
was filed on May 26, 1948. Reparation in the amount of $1,416.70 is 
sought by complainant, which it is alleged in the formal complaint 
represents the unpaid purchase price of a truckload of tomatoes sold 
f. o. b. shipping point to respondent. It is further alleged that re- 
spondent stopped payment on its check to complainant, stating that the 
shipment had been wrecked en route to destination. 

A copy of the formal complaint, together with a copy of the report 
of investigation, was served by registered mail upon respondent on 
July 5, 1948. A copy of the report of investigation was likewise 
served by registered mail on complainant on July 10, 1948. 

An answer to the complaint was filed by the respondent on July 
20, 1948, denying liability. Respondent denied that the shipment was 
made on an f. o. b. basis, alleging instead that it was made upon a 
delivered basis. Respondent also alleged that complainant acted as 
its agent in connection with the transaction in question, and requested 
an oral hearing. 

An oral hearing was held in the proceeding in Tampa, Florida, on 
March 9, 1949. Complainant was not represented by counsel, but 
A. M. Hair appeared and testified for complainant. Respondent was 
represented by counsel, and Joe Perrone appeared and testified on 


behalf of respondent. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Albert M. Hair and 
Lois D. Clark, trading as Coastal Produce Company, whose post office 
address is South Miami, Florida. 

2. Respondent is a partnership composed of Joe Perrone and Victor 
S. Campisi, trading as Joe Perrone & Company at Tampa, Florida, 
with post office address at Produce, Florida. At the time of the trans- 
action involved herein, respondent was not licensed but was subject to 
license under the act. On August 4, 1947, respondent applied for a 
license and the license was subsequently issued. 

3. On or about August 28, 1947, and contemplating the shipment of 

_@ perishable agricultural commodity in the course of interstate com- 
merce, respondent called complainant by long distance telephone at 
Pittston, Pennsylvania, and requested that complainant purchase for 
it a truckload of green tomatoes at a price of $2.85 per bushel, f. o. b. 
Pittston, Pennsylvania. At the same time, respondent instructed com- 
plainant to secure a refrigerated truck for making the shipment at a 
charge of $1 per bushel. 

4, In accordance with respondent’s instructions, complainant pur- 
chased 462 bushels of green tomatoes for respondent. Complainant 
also obtained a refrigerated truck from a reputable concern for trans- 
portation of the tomatoes to respondent’s place of business at a truck- 
ing charge of $1 per bushel. Complainant advanced to the truck 
driver $100 of the total trucking charges of $462, leaving a balance of 
$362 to be paid by respondent to the truck driver. 

5. By telegram dated August 29, 1947, complainant notified respond- 
ent that the 462 bushels of tomatoes had been shipped by truck the 
previous evening. Complainant also notified respondent of the ad- 
vance of funds made by it to the truck driver, and requested respond- 
ent’s check to cover the amount due. 

6. On August 29, 1947, respondent made out its check to complainant 
for $1,416.70, covering the cost of the 462 bushels of tomatoes at $2.85 
per bushel, plus the $100 advanced by complainant to the truck driver, 
and mailed its check tocomplainant. En route to destination the truck 
overturned and burned. The shipment was a complete loss. There- 
after, respondent stopped payment on its check to complainant. 

7. The formal complaint was filed on May 26, 1948, which was within 
9 months after the cause of action alleged therein accrued. 


CONCLUSIONS 


With the exception of one of respondent’s allegations in its answer, 
the proceeding herein apparently progressed up to the hearing upon 
the premise that the transaction in question was an outright sale, and 
that the only question involved was whether the basis of sale was f. o. b. 
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Pittston, Pennsylvania, or delivered at Tampa, Florida. Discussing 
this aspect of the case first, the record contains a copy of a telegram 
which complainant sent to respondent on August 29, 1947, reading 
as follows: 

“TRUCK OUT LAST NIGHT 462 BUSHELS TOMATOES COST 2.85 CENTS 
BUSHEL IN NEW BASKETS PADS AND LINERS LOADED ON TRUCK PAID 
DRIVER ONE HUNDRED DOLLARS FREIGHT HERE YOU PAY HIM THERE 
362.00 ONLY REFRIGERATOR GOOD TOMATOES MARKET HIGH HERE 


LOTS OF TRUCKS BROCKAWAY TRACTOR GREAT DANE TRAILER PENN- 
SYLVANIA 2-NO3 PLEASE AIR MAIL CHECK 1316.70 PO DRAWER B 


WYOMING PENN.” 


Later, complainant notified respondent it had failed to include the 
$100 for freight charges advanced by it in its request for payment, and 
respondent was requested to mail a separate check in this amount. 

On August 29, 1947, respondent made out its check payable to com- 
plainant for $1,416.70, representing payment for the 462 bushels of 
tomatoes at $2.85 per bushel, plus the $100 advanced by complainant 
to the truck driver. After learning that the truck had been wrecked 
and the entire shipment was a loss, respondent stopped payment on 
its check. 

At the hearing, Hair testified that Perrone thoroughly understood 
“f o. b.” from the telephone conversation between the parties, and that 
the costs quoted to respondent were the costs at Pennsylvania plus 
freight to Tampa. Respondent does not deny the telephone conver- 
sation with complainant culminated in an oral agreement. Although 
respondent does deny that shipment was to be made on an f. o. b. basis, 
it appears to us that, if the transaction here was in fact a sale, then the 
evidence supports complainant’s contention that the terms were f. o. b. 
Pittston, Pennsylvania. Accordingly, upon principles of law too well 
settled to require discussion here, the loss sustained in transit would 
fall on respondent. 

It appears to us, however, that complainant’s right to recovery more 
clearly rests upon another ground. The record shows that respondent 
placed the long distance telephone call to complainant which culmi- 
nated in the agreement in question. The record also shows that re- 
spondent requested that complainant purchase a truckload of green 
tomatoes for it at $2.85 per bushel, which is the price for which com- 
plainant stated over the telephone it could procure the tomatoes. This 
price was composed of the cost of the tomatoes, which complaint pur- 
chased at auction, a “running charge” of 25 cents per bushel, the cost 
of containers, and complainant’s brokerage of 10 cents per bushel. In 
addition, respondent requested that complainant secure a refrigerated 
truck for shipment of the produce. At the hearing, Hair testified that 
he purchased the tomatoes in question at auction “buying solely for him 
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{Peronne] on his order.” Record, p. 6. This is not denied by re- 
spondent. ‘These facts indicate that complainant was acting as agent 
for respondent. Indeed, according to the allegations of respondent’s 
answer, Hair was respondent’s agent. Although it is sometimes ex- 
tremely difficult to determine whether a given agreement constitutes an 
outright sale or is an agency transaction, we conclude that the facts of 
record herein show that complainant purchased the tomatoes as agent 
for respondent. There is no showing that complainant exceeded his 
authority or failed in any way to carry out his duties under the agree- 
ment. Accordingly, complainant was not an insurer of the success of 
the undertaking, and cannot be held for the loss. Carmichael et al. v. 
Lavengood, (1942) 112 Ind. App. 144, 44 N. E. (2d) 177. 

' Although not pleaded in the complaint, it is alleged in the answer 
and, as concluded above, the facts show that complainant was respond- 
ent’s agent. In PACA Docket No. 4272, decided June 2, 1944, citing 
Kolberg v. Central Fruit & Grocery Company (1930), 37 Ohio App. 64, 
174 N. E. 144, we took into consideration a matter of defense not 
pleaded by respondent in its answer. Section 47.6 of the rules of 
practice provides that: 

“If the procedure provided in section 47.3 (b) fails to affect an amicable or in- 

formal adjustment and indicates the probability of a violation of the act, the 
person filing the informal complaint may, if further proceedings are desired, file 
with the branch a formal complaint setting forth the information, and accom- 
panied by the papers indicated in section 47.3 (a) (2) and (3), including a state- 
ment of the amount of damages claimed, with the basis therefor, and the method 
of determination ...” [Italics added] 
This rule does not specifically require that a complainant set forth with 
technical accuracy the nature of his claim and his legal status. To 
deprive complainant herein of a remedy, to which the evidence shows 
him otherwise entitled, upon the ground of his failure to ascribe the 
appropriate legal significance to the facts constituting his complaint, 
would be to defeat the purpose of the act. Kolberg v. Central Fruit & 
Grocery Company, supra. 

Respondent’s failure to reimburse complainant for the costs of 
procuring and shipping the truckload of tomatoes in question consti- 
tutes a violation of section 2 of the act, C. H. Robinson Company v. 
Ed G. Wright, 6 A. D. 604; Bischoff v. Producers Live Stock Market- 
ing Association, 2 A. D. 162; and respondent’s failure to pay complain- 
ant its commission charges constitutes a violation of section 2 of the 
act, The Alford-Gebo Co. v. Tulare County Fruit and Vegetable Dis- 
tributors, Inc., 6 A. D. 688; PACA Docket No. 4259, decided Novem- 
ber 16, 1944, 3 A. D. 1005. Complainant proved damages in the 
amount of $1,416.70. Reparation in that amount, with interest, should 
be awarded complainant, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,416.70, plus interest thereon at the 
rate of 5 percent per annum from September 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2229) 


PHILADELPHIA Propuce Crepirt & CoLtLEcTION Bureau v. ANGELO J. 
Frusuon. PACA Doc. No. 5144. Decided September 29, 1949. 


Failure To Pay Purchase Price—Default 


Where complainant alleged that respondent purchased from complainant’s as- 
signors various perishable agricultural commodities, and the assignors 
delivered the commodities in accordance with the terms of the contracts 
and respondent accepted the produce but failed to pay the purchase prices and 
where respondent failed to answer the complaint filed against him for recov- 
ery thereof, it is held, that respondent’s failure to file an answer to the 
complaint constitutes an admission of the facts alleged therein as provided 
in the rules of practice under the act, and complainant should be awarded 
reparation against respondent.* 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the purchase prices for certain produce bought from various 
Philadelphia merchants in December 1948. A copy of the report of 
investigation and a copy of the formal complaint were served by reg- 
istered mail upon respondent on May 6, 1949. A copy of the investi- 
gation report was likewise served upon complainant on May 4, 1949. 

At the time of the service of the complaint, respondent was notified 
in writing that an answer to the complaint should be filed within 20 
days from the receipt of such notice and that, in accordance with sec- 
tion 47.8 (c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Re- 
spondent has failed to answer the complaint and this proceeding is 


disposed of on the basis of such a default. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection Bureau, 
is a corporation whose business address is Fruit Trade Building, Dock 
and Granite Streets, Philadelphia, Pennsylvania. 

2. Respondent is an individual, Angelo J. Frushon, whose address 
is 156 South Main Street, Pittston, Pennsylvania. At the time of the 
transactions involved in this proceeding respondent was not licensed, 
but was subject to license, under the act. License No. 120201 was 
issued to respondent on January 7, 1949, upon the payment of the 
required $10 fee plus $7.50 arrearage covering the preceding 9-month 

_ period during which he operated without a license. 

3. On various dates from December 8 to December 20, 1948, in the 
course of interstate commerce, the following Philadelphia merchants, 
by oral contract, sold to the respondent perishable agricultural com- 
modities at the prices indicated, f. o. b. Philadelphia, Pennsylvania: 





Date Sold Name of Seller Commodity Price 
RR et De SED. oo ceccctnecwencs a a oe Oe $17. 50 
12/13, 20/48._........ Angelo DiGiacomo-.----..--------- Cauliflower and Mushrooms. - - --- 60. 50 
12/14, 20, 21/48....._- Joi Daisies. . .....5.5- 2202558 Cauliflower, Artichokes, Oranges, 248. 75 
and Potatoes. 
BIER cnn scnenccnn BFP iis cess ceenctacates ON ad 45.00 
RN siniincn asecigs Max Feldbaum & Sons, Inc------- RN oon cncetkencdenesngncaens 110. 00 
Bon occscnccsce M. Feldstein Company. ---------- DI oo viccinccenccducignencaens 25.00 
Bos hctecuscos Freeman & Chezik.........-.----- DI footer aaa na 30. 00 
12/13, 20/48.......... Maurice A. Gobler..-.....----.--- Peppers, Beets, and Radishes- - - -- 90. 00 
re Lewis D. Goldstein Fruit & Prod- | Celery_....-.--------------------- 136. 00 
uce Corp. 
a Robert Hanselman.............--- i cenctconcdnesec 100. 00 
TONE. oc oocs- 53 ia eee @ OO... .s.....6-.5-.2 NID oon ne ticesbaundoawdcns 25. 00 
12/13, 16/48_.......-- le SUS Scns acceacadesed Apples and Cucumbers --..-..----- 143. 25 
SI it niinnce ss sie FOG TRAN. ns cecccadccccecceces NI Sate cal eieactebungawenee 136. 50 
12/13, 20/48.........- a Apples and Potatoes----.--..----- 196. 50 
12/16, 20/48.....-...- MIR yo iis insiuinsis dont ka tsonae Spinach, Cabbage, and Cauli- 67. 50 
flower. 
12/13, 20/48.......... M & C Produce Co., Inc_.-------- Chicory, Anise, and Lettuce-.- ---- 357. 50 
So ta as Samuel P. Mandell Co.._.......-- NN oe vicki ncaiialdiniaanapeniieiial 77. 50 
et nia John C. Moritz Co.............-.. IE cncccn Ab atyecamsienseeou 60. 00 
12/14/48... ..........- Pate DOE... 6ocncecccecccewecc Anise and Broccoli--..-....-..------ 125. 00 
12/13, 20/48. ........- CO: Ra 00 i 5. ncnonenceuun ENG osc crnensirinaintinmaions 80. 00 
12/13, 16/48.......... Smiling Jim Potato Co. (William | Potatoes.........-.--------------- 196. 00 
8. Treadwell). 

12/13, 20/48.......... Steigman & Edwards-_--_-........- Cabbage and Yams----.-...-.----- 42. 50 
EE cup dannuned Storey-Casey & Co-....---.-..-.--- Es ccctumnnincnedetneneicnineateee: 33.00 
MR sick wt encecs NN ese dnacssiesscecwend is Se ecseicednatecucsecensaes 15.00 
PR ccnscscenen Charles Tati Oe; soicscscncewnncs eee cau 47. 50 
BEE. oc coneecencs es OE a oc vametannwnnneen Cabbage and Shallots_-.-.-.....-- 22. 75 
Tia, S08... .-.... FS ei aeiekcxn setens ed Eggplant, Cabbage, and Raab- -- 80. 25 
Ds ctinnevasnces Yeckes-Eichenbaum. --.-.--....---- NEG... - ccakenihcutnconnawaaned 42.00 

i dlscnnks Goes Seek daane aeons sate wciean aeons 2, 610. 50 





4. In the months of January, February, and April 1949, S. S. 
Darmon Co., Angelo DiGiacomo, John DiGiacomo, S. D. Eveloff, Max 
Feldbaum & Sons, Inc., M. Feldstein Company, Freeman & Chezik, 


8 J 


in 
co 


ha 
pu 


Wi 


ca 
pr 


co 
to 
or: 
co 


pa 
he 
su 
It 


he 


va 
fo 
ste 





8 A. D. PHILA. PROD. CREDIT & COLLECTION BUREAU UV. FRUSHON 1057 


Maurice A. Gobler, Lewis D. Goldstein Fruit & Produce Corp., Robert 
Hanselman, H. R. Hindle & Co., M. Hyman, Jack Kerzner, Israel 
Klein Co., Jack Klein, M & C Produce Co., Inc., Samuel P. Mandell 
Co., John C. Moritz Co., Pinto Brothers, C. H. Robinson Co., William 
S. Treadwell (for Smiling Jim Potato Co.), Steigman & Edwards, 
Storey-Casey & Co., Dan Storey, Charles Taxin Co., F. A. Urie & Co., 
F. D. Wilson, and Yeckes-Eichenbaum, all of Philadelphia, Pennsyl- 
vania, assigned and transferred, in writing, all their right, title, and 
interest in and to the several claims involved in this proceeding to the 
complainant, the Philadelphia Produce Credit & Collection Bureau, 
a corporation. 

5. Respondent accepted all of the commodities here involved, but 
has failed to pay complainant, or its assignors, any part of the agreed 
purchase prices therefor, totaling $2,610.50. 

6. The formal complaint was filed on April 12, 1949, which was 
within 9 months from the time the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint in this 
cause constitutes an admission of the facts alleged in the complaint, as 
provided for in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that the respondent purchased from 
complainant’s assignors perishable agricultural commodities (for the 
total agreed price of $2,610.50) ; that the complainant, or its assign- 
ors, delivered the commodities in accordance with the terms of the 
contract; that respondent accepted the produce; and that he has 
failed to pay any part of the purchase price. 

There is attached to the report of investigation a letter to the De- 
partment from the respondent in which he states that he paid all bills 
he was able to pay and that his inability to pay the balance due re- 
sulted from his ill health, necessitating discontinuance of his business. 
It appears, therefore, that respondent does not deny the obligation 
herein claimed. 

The amount of reparation claimed to be due by the complainant is 
$2,766.66. There is, however, an item sold to respondent by John 
DiGiacomo on December 20, 1948, which is not a “perishable agricul- 
tural commodity,” as that term is defined by the act, viz, 976 pounds of 
chestnuts, for the sum of $156.16. There is deducted, therefore, from 
the amount claimed by complainant, the sum of $156.16, reducing the 
amount of reparation which should be awarded to complainant to 
$2,610.50. 

The failure of respondent to pay the agreed purchase prices for the 
various agricultural commodities is a violation of section 2 of the act, 
for which complainant should be awarded reparation in the amount 
stated above, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,610.50, with interest thereon at the 
rate of 5 percent per annum from January 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2230) 
PACA Doc. No. 4760.* Decided September 29, 1949. 


Dismissal of Petition for Reconsideration 


Where it appears that the order in question is supported by the evidence and the 
law applicable thereto, respondent’s petition for reconsideration is dismissed 
without prior service upon complainant.** 


Mr. Alex Berman, of Louisville, Kentucky, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
DISMISSAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
an order was issued on March 16, 1949, awarding reparation to com- 
plainant against respondent in the amount of $1,005. The award was 
based upon our findings and conclusions that, while complainant 
violated section 2 of the act by failing to ship beans that were in suit- 
able shipping condition, respondent, having retained possession of the 
beans, was liable for the contract price less the difference between the 
value of beans meeting contract requirements and the value of the beans 
actually delivered. 

On March 29, 1949, and within the time prescribed by the rules of 
practice, respondent filed a petition for reconsideration. The basis for 
respondent’s petition is its claim that the order is contrary to the facts 
and the law in this case and the further contention that “the measure 
of damage used by the Department in fixing the difference in value of 
the merchandise purchased by respondents and the merchandise 
received by them is not the measure used in law.” 

Respondent would have us say that it is liable only for the amount 
for which the beans were said to have been sold, $326.86, less selling 
and other expenses of $252.70, or $74.16, and that respondent is entitled 
to $670 as loss of profits resulting from complainant’s breach of the 
contract. By this method of computing damages, respondent would be 
awarded reparation against complainant in the amount of $595.84. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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There is no necessary connection between the amount for which a 
commodity is sold and the value of such commodity at the time of 
delivery. In this case value at time of delivery is an element in com- 
puting damages. In our previous order we explained why respondent’s 
report of sales was unsatisfactory as a basis for determining such value. 
Actually, we went out of our way to show the amount of respondent’s 
damages. Because respondent failed, in our opinion, to prove its dam- 
ages, the alternative would have been to award reparation to com- 
plainant for the full contract price. 

As to the claim for loss of profits, it would be recoverable only as 
special damages. In order to recover special damages based upon the 
loss of profits of a resale, the buyer must prove that such damages were 
within the contemplation of the parties. This, in turn, requires proof 
that the seller entered into the contract in controversy with knowledge 
of the terms of the contract of resale and with knowledge that a 
replacement purchase to fulfill the resale contract could not be made 
in the event of abreach. C&S Produce Co. v. L. N. Cowe,8 A. D. 615 
(PACA Docket No. 4795, S. 3651). Nosuch proof has been submitted 
here. 

After a careful review of the record in this case, it is concluded that 
the order of March 16, 1949, is supported by the evidence and the law 
applicable thereto. Accordingly, the petition is hereby dismissed 
without making prior service thereof upon complainant. 

Copies of this order shall be served upon the parties. 


(A. D. 2231) 
PACA Doc. No. 5047.* Decided September 29, 1949. 


Amendment of Prior Order 
Prior order amended to state correct amount of reparation awarded complainant 
against respondent. 


Mr. James P. Coyne, of Los Angeles, California, for complainant. Messrs. Monsky 
Grodinsky, Good & Cohen, of Omaha, Nebraska, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 
On September 2, 1949, a decision was issued in this proceeding 
under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S. C. 1946 ed. 499a e¢ seg.), awarding reparation to complainant 
in the amount of $475. As stated in the “Conclusions” the correct 
amount of reparation to be awarded complainant against respondent 
is $425. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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That part of the decision of September 2, 1949, entitled “Order” 
is hereby amended by striking out “$475” and inserting in lieu thereof 
“$49 5? 

Copies hereof shall be served upon the parties. 


(A. D. 2232) 
PACA Doce. No. 5074.* Decided September 29, 1949. 


Dismissal—Petition for Reopening Hearing 
Petition for rehearing to submit additional evidence, dismissed, where re- 
spondent had full opportunity to present evidence at the hearing.** 


Lord & Spencer Co., of Boston, Massachusetts, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
an order was issued September 2, 1949, awarding reparation to the 
complainant in the amount of $1,187.85 with interest thereon at the 
rate of 5 percent per annum from July 1, 1948, until paid. The award 
was based upon our findings and conclusions that respondent’s re- 
jection of two carloads of oranges sold to it by complainant was with- 
out reasonable cause and in violation of section 2 of the act. 

On September 13, 1949, respondent filed a petition for rehearing. 
The order of September 2, 1949, was served upon respondent on Sep- 
tember 6, 1949, so the petition for rehearing was filed within the time 
required by the rules of practice (7 CFR 47.24). 

The oranges involved were purchased for storage purposes. Peti- 
tioner suggests that the hearing was closed before all its evidence was 
introduced, and requests that the hearing be reopened so that re- 
spondent might introduce records to show why the oranges were un- 
suitable for storage. 

The respondent had ample opportunity to submit any evidence de- 
sired. Respondent’s witnesses completed their direct testimony and 
were cross-examined. It appears from the record that respondent did 
not object to the hearing being closed and indicated that it did not 
desire to file a brief, or proposed findings of fact and conclusions. We 
see no justification for putting complainant to the burden and expense 
of attending another hearing in this matter. The petition is hereby 
dismissed without prior service thereof upon complainant. 

Service hereof shal] be made upon the parties. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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(A. D. 2233) 
PACA Doc. No. 5118.* Decided September 20, 1949. 


Dismissal—Petition for Reconsideration 


Respondent petition for reconsideration of order dismissed where original 
order was issued after full consideration of the facts and arguments and 
no new facts or arguments were advanced in petition.** 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S PETITION FOR 
RECONSIDERATION 


In this proceeding, under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed., 499a e¢ seg.), an order was 
issued on July 27, 1949, awarding reparation to complainant in the 
amount of $445.88, with interest thereon at the rate of 5 percent per 
annum from August 1, 1947, until paid. The award was based upon 
our findings and conclusions that respondent’s failure to divert one 
carload of celery to Kansas City, Missouri, was a breach of the contract 
and in violation of section 2 of the act. 

On August 17, 1949, respondent filed a petition for reconsideration 
of the order of July 27, 1949. That order was served upon respondent 
on August 8, 1949, so the petition for reconsideration was filed within 
the 10-day period prescribed by the rules of practice (7 CFR § 47.24). 
The petition alleges error in several of the findings of fact and in our 
conclusions, particularly with respect to that part dealing with the 
diversion and damages. The petition also questions the adequacy of 
the informal complaint. 

The act, section 499f (a), provides that any person complaining of 
any violation of any provision of section 2 by any commission mer- 
chant, dealer, or broker may, at any time within nine months after 
the cause of action accrues, apply to the Secretary by petition, which 
shall briefly state the facts. Section 47.3 of the rules of practice 
states that the petition (called informal complaint therein) may be in 
the form of a telegram, letter, or a preliminary statement of facts (a 
form furnished by the Department) which shall set forth the details 
of the transaction complained of. The only document received from 
complainant, which was filed within the nine-month period of limita- 
tion and concerned the transaction with respondent, is a letter dated 
November 28, 1947, and received by the Department December 1, 1947. 
Respondent contends that this letter does not constitute an informal 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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complaint or petition within the meaning of the act because it fails 
to allege that the action complained of was “without reasonable cause” 
and “in violation of section 2 of the act” and it fails to specify the 
particular part of that section claimed violated. The right to con- 
sider a case under a particular provision of the statute depends on 
the facts alleged, and not on such provision being formally referred to 
inthe complaint. To plead the law relied on is no more necessary in a 
proceeding before the Department than it is in a judicial proceeding. 
Chicago Rock Island & Pacific Ry. Co. v. United States, 274 U.S. 29, 
36. California Fruit Exchange v. Southern Brokerage Co., 3 A. D. 
892,895 (PACA Docket No. 4325). 

Both the informal and formal complaint allege that the contract 
required the car to be diverted by respondent to complainant at Kan- 
sas City but respondent failed to order such diversion. Correspond- 
ence from the respondent confirms the understanding that the car 
was to be diverted to Kanasas City. The respondent’s wire of June 
16, 1947, stated, “Per phone conversation have diverted today RD 
5163 shipped 11th,” and respondent’s wire of June 17, 1947, stated, 
“RD 5163 . . . diverted you yesterday at Kansas City.” On 
September 17, 1947, respondent stated in a letter to complainant that 
RD 5163 was diverted to complainant at Kansas City and that “the 
action is solely and only against the railway.” 

The report of investigation dated March 31, 1949, states that, 
“* * * [an employee of respondent] admitted he received in- 
structions to divert the shipment to complainant at Kansas City, 
which was, at the time, under movement to respondent at Chicago, 
Illinois; that he instructed the ‘Santa Fe’ to divert the shipment to 
complainant at Kansas City and that, if the car went on to Chicago it 
was the fault of the railroad.” The report contains a copy of the 
original diversion order, filed with the Santa Fe and signed by 
* * * for the respondent, naming complainant as the new con- 
signee but leaving the destination as Chicago. It is thus evident that 
the railroad allowed the car to continue to Chicago in compliance 
with respondent’s order. 

In respondent’s answer filed April 26, 1949, respondent alleges, for 
the first time, that car SFRD 5163, the subject of the complaint, was 
to be released rather than diverted under the terms of the contract. 
Such allegation is not supported by any evidence and it is contrary, 
as we have seen, to oral and written statements previously made by 
* * *, The agreement of the parties was a question of fact. The 
preponderance of the evidence supports complainant’s position and 
it was so concluded. 

The order granted reparation to complainant only to the extent of 
the actual financial loss sustained by reason of the breach of contract, 
and no consideration was given to the then current market prices in 
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reaching the decision. Such collateral issue was interjected by the 
respondent and was, consequently, discussed in the order although it 
had no bearing on our conclusion. The respondent in its petition 
again mentions market prices and we are thus impelled to further 
comment. 

The respondent alleged that the loss suffered by complainant was 
due to falling markets and that had the car been stopped at Kansas 
City the complainant would have suffered a much heavier loss. In 
support of this allegation the respondent submitted sections of the 
Market News Reports issued by the Department for Los Angeles, 
California, the shipping point, for June 16, 1947 to June 20, 1947, 
inclusive. In spite of these exhibits, introduced in evidence by the 
respondent, respondent contends in its petition for reconsideration 
that the Department of Agriculture reports have no place in the 
matter as they were not in evidence and cannot be considered. 

The respondent has not supported its allegation that there was a 
falling market in Kansas City or that complainant would have suf- 
fered a heavier loss there if respondent complied with the contract. 
The prices in Los Angeles submitted by the respondent are imma- 
terial as the celery was delivered in Chicago. Not for the purpose of 
measuring damages but to determine the accuracy of the respondent’s 
allegation we referred to the reports for Chicago where the commodity 
was delivered and for Kansas City where the commodity should have 
been delivered. 

Section 47.15 (f) (7) of the rules of practice provides that “Official 
notice may be taken of such matters as are judicially noticed by the 
courts of the United States and of any other matter of technical, scien- 
tific, or commercial fact of established character.” The courts may 
take judicial notice of contents of a pamphlet issued by the United 
States Government. Westchester Fire Ins. Co. v. Buffalo House- 
wrecking & Salvage Co., 40 F. Supp. 378. The Department has taken 
official notice of its Market News Reports in previous decisions. £7/- 
mer G. Porter v. Clyde Doverspike, PACA Docket No. 2579, S. 1714. 
The Secretary of Agriculture may take official notice of one of his own 
Department’s publications, and base his findings of fact on such notice. 
A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784, 787. 
The courts have held that a governmental agency is not required to 
close its eyes to what it knows, Penn R. R. v. U. S., 40 F. 2d 921, and 
such agencies may reach conclusions in accordance with their own 
knowledge, experience and judgment, Halpern v. Andrews, 21 F. 2d 
969; Boggs & Buhl, Inc. v. Internal Revenue, 34 F. 2d 859. 

As stated in the order of July 27, 1949, there was a falling market in 

thicago but not in Kansas City. Complainant’s loss was evidently 
due to a falling market but respondent’s breach of contract placed the 
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complainant in that unfavorable position and the allegation that the 
loss would have been the same, or greater, in Kansas City is not only 
unsupported by evidence but appears contrary to the reports. 

No new evidence has been offered. The issues referred to above and 
in the petition were discussed and considered in our decision of July 
27,1949. In our opinion the order is supported by the evidence and 
the applicable principles of law. The petition is hereby dismissed 
without prior service thereof upon complainant. 

Service hereof shall be made on the parties. 


(A. D. 2234) 


Perer Newnouse, Jr. Cetery Co. v. Buckuarpt & Co. PACA Doc. 
No. 5174. Decided September 30, 1949. 


Failure To Pay Balance of Purchase Price—Default 


Where complainant sold celery to respondent who accepted delivery but failed 
to pay the balance of the purchase price, and respondent failed to file an 
answer to the complaint which failure to answer constitutes, under the rules 
of practice under the act, an admission of the facts alleged in the complaint, 
held, complainant is entitled to an award of reparation in the amount of the 
balance of the purchase price.* 


Peter Newhouse, Jr., Celery Co., of Muskegon, Michigan, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted by complainant against respondent, alleging failure by 
respondent to pay for 14 truckloads of celery consigned to respondent, 
during the months of September and October 1948, to be sold for com- 
plainant’s account. A copy of the formal complaint and a copy of the 
report of investigation were served upon respondent by registered mail 
on August 8, 1949. A copy of the report of investigation was served 
in like manner upon complainant on the same date. 

At the time of service of the complaint respondent was notified in 
writing that an answer to the complaint should be filed within 20 days 
from the receipt of such notice, and that failure to do so would consti- 
tute an admission of the facts alleged in the complaint, in accordance 
with section 47.8 (c) of the rules of practice. The respondent has 
failed to file an answer and this proceeding is disposed of on the basis 
of such default. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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FINDINGS OF FACT 


1. Complainant is an individual, Peter Newhouse, Jr., trading as 
Peter Newhouse, Jr. Celery Co., whose post office address is c/o The 
Mart, Muskegon, Michigan. 

2. Respondent is a corporation, Louis Block Produce Co., Inc., do- 
ing business as Burkhardt & Co., whose address is 1205 North Third 
Street, St. Louis 6, Missouri. At the time of the transactions here 
involved, respondent was subject to license under the act and subse- 
quently was issued a license paying therefor the required fee and 
accrued arrearage. 

3. During the months of September and October 1948, complainant 
shipped 14 truckloads of celery from Michigan to respondent in St. 
Louis, Missouri, in accordance with the terms of an agreement whereby 
respondent was to sell the produce for complainant’s account. 

4, Respondent accepted and sold the celery for complainant for the 
net amount of $8,220.11. 

5. Respondent paid complainant $220.11 and to cover the balance 
sent complainant 40 undated checks, each for $200, but the first two 
checks deposited were returned due to “insufficient funds.” 

6. Respondent has failed to pay complainant the balance of $8,000, 
which amount remains due and owing to complainant. 

7. The formal complaint was filed May 19, 1949, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constitutes 
an admission of the facts alleged therein as provided in the rules of 
practice (7 CFR 47.8 (c)). 

The facts thus admitted are that complainant consigned to respond- 
ent, to be sold for complainant’s account, 14 truckloads of celery ; that 
complainant shipped the celery to respondent in accordance with the 
terms of the contract; that respondent received the celery, sold it for 
complainant’s account, and rendered accounts sales showing the amount 
due complainant as $8,220.11; and that respondent paid $220.11 to 
complainant but did not pay the balance of $8,000 or any part thereof. 

The failure of the respondent to pay to complainant the balance of 
$8,000 is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $8,000, with interest, and the 
facts should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $8,000, with interest thereon at the rate 
of 5 percent per annum from November 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 2235) 
PACA Doc. No. 5137.* Decided September 30, 1949. 


Dismissal—Settlement Between Parties 


The parties to this proceeding having satisfactorily settled their respective claims 
for reparation, the complaint and counterclaim are dismissed. 


Mr. Louis Gelbman, of Youngstown, Ohio, for complainant. Mr. Warren S. Ear- 
hart, of Kansas City, Missouri, for respondent. Mr. EH. D. Mulville, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


An informal complaint was received July 7, 1948, and a formal com- 
plaint was filed February 28, 1949, in this reparation proceeding under 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S. C. 1946 ed. 499a et seg.). Complainant alleges that on or about 
April 24, 1948, it contracted for the purchase from respondent of a 
carload of U.S. No. 1 grade tomatoes; that the tomatoes received were 
not U. S. No. 1 grade; and that complainant resold the tomatoes for 
the account of respondent for $506.66 less than the freight charges 
paid by complainant. An award of reparation is requested in the 
amount of $506.66. Respondent filed an answer and counterclaim 
June 8, 1949, alleging that under the terms of sale there was no war- 
ranty that the tomatoes were to be of any grade and requesting an 
award of reparation for the agreed purchase price. Complainant filed 
a reply to the counterclaim on June 22, 1949. 

By letter dated September 6, 1949, complainant’s attorney notified 
the Department that the case had been settled and authorized dismis- 
sal of the complaint. On September 22, 1949, respondent’s attorney 
notified the Department that the settlement included dismissal of the 
counterclaim. Accordingly, the complaint and counterclaim filed 
herein are dismissed. 

Copies hereof shall be served upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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COURT DECISIONS 


Ape Raretson Co., Inc., Aprpetuant v. R. G. Tuewetn, as Acting 
Secretary of Agriculture, Appellee, 79 F. 2d 653. Decided No- 
vember 8, 1935. 


UNITED STATES CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT 


No. 5526 


Injunction—Power of Court To Enjoin Secretary From Threatened Action To 
Revoke License and Impose Fines and Penalties—Exhaustion of Remedy— 
Consideration of Constitutionality of Act 


Where plaintiff, a commission merchant, brought suit to enjoin the Acting 
Secretary of Agriculture and his assistants from carrying out a threat to 
prosecute plaintiff for fines and penalties and from revoking plaintiff's 
license, it is held that: 

(1) such a suit is not within the Perishable Agricultural Commodities 
Act which provides that the Secretary’s orders thereunder are subject to 
the interstate commerce act fixing venue of suits to enforce, suspend, or 
set aside interstate commerce commissioner’s orders and, therefore, the court 
below had no jurisdiction over the Acting Secretary ; 

(2) since the plaintiff, if confronted with a threatened revocation of 
his license because of noncompliance with an erroneous reparation order 
under the Perishable Agricultural Commodities Act would have had a 
remedy at law by appeal, he was not entitled to an injunction; and 

(3) since plaintiff omitted to appeal from the reparation order previously 
entered under the act and did not challenge the validity of the amendment 
giving right of appeal from such order to the district court, wherein it 
could have raised all proper questions including the validity of the chal- 
lenged sections, the Circuit Court of Appeals would not consider the con- 
stitutionality of the challenged sections of the act.* 


Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division. 

Suit by Abe Rafelson Company, Incorporated, against R. G. Tugwell, as act- 
ing Secretary of Agriculture. From a decree dismissing the petition, plaintiff 
appeals. 

Affirmed. 

Benjamin Landis and Alvin Landis, both of Chicago, Ill, for appellant. 

John Dickinson, Asst. Atty. Gen., Michael L. Igoe, U. S. Atty., and Leo J. 
Hassenauer, First Asst. U. S. Atty., both of Chicago, I1l., Wendell Berge, Sp. 
Asst. to the Atty. Gen., and J. Stephen Doyle, Jr., Sp. Atty., of Washington, D. C., 


for appellee. 
Before Sparks and Atscuuter, Circuit Judges, and Brieeie, District 
Judge. 
Bricaitx, District Judge. This is an appeal from a decree of the 
District Court dismissing a petition for injunction brought by appel- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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lant to enjoin R. G. Tugwell, Acting Secretary of Agriculture, and his 
assistants, from prosecuting plaintiff (appellant here) for fines and 
penalties, or revoking the license of plaintiff, as provided in the Perish- 
able Agricultural Commodities Act (7 U. S. C. A. 551-568). The 
errors assigned are based upon the order of the court sustaining the 
defendant’s motion to dismiss. 

Appellant is an Illinois corporation engaged in the business of 
commission merchant and comes within the purview of the Perishable 
Agricultural Commodities Act, hereinafter in this opinion called the 
Act. It received notice that a complaint had been filed against it 

“under the Act, a hearing was held before an examiner of the Depart- 
ment of Agriculture, and a reparation order was entered in the name 
of the Secretary of Agriculture commanding appellant to make repara- 
tion to the party complaining. Appellant took no appeal to the 
District Court from this reparation order as provided by Sec. 557 of 
the Act but thereafter, on July 16, 1934, it filed a petition for injunction 
praying that the Secretary be enjoined from inflicting penalties or 
revoking petitioner’s license and alleging that the sections of the Act 
providing therefor are unconstitutional. A special appearance was 
filed on behalf of appellee for the purpose of moving to dismiss the 
petition for injunction and asserting that the court had no jurisdiction 
over appellee as he is not an inhabitant of the Northern District of 
Illinois within the meaning of Section 51 of the Judicial Code (28 
U.S. C. A. 112), that he is not a proper party, and that there is a defect 
of non-joinder of a necessary and indispensable party to the action in 
that the United States is not made a party. 

To support its contention that the United States District Court 
for the Northern District of Illinois had jurisdiction over appellee 
although his legal residence is in the State of New York and his official 
residence is in the District of Columbia and he was never served with 
process in the Northern District of Illinois, appellant relies upon the 
following statutes: 

Section 11 of the Perishable Agricultural Commodities Act, 7 
U.S.C. A. 561: 


“For the purposes of this Chapter the provisions of all laws relating to the 
suspending or restraining of the enforcement, operation, or execution, or the 
setting aside in whole or in part of the orders of the Interstate Commerce Commis- 
sion, are made applicable to orders of the Secretary under this Chapter, and to 
any person subject to the provisions of this Chapter.” 


The law referred to is set out in Title 28 U.S. C. A., Section 43, as 
follows: 


“The venue of any suit brought to enforce, suspend or set aside, in whole or in 
part, any order of the Interstate Commerce Commission shall be in the judicial 
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district wherein is the residence of the party or any of the parties upon whose 
petition the order was made, except that where the order does not relate to 
transportation or is not made upon the petition of any party, the venue shall be 
in the district where the matter complained of in the petition before the Commis- 
sion arises, and except that where the order does not relate either to transporta- 
tion or to a matter so complained of before the Commission the matter covered 
by the order shall be deemed to arise in the district where one of the petitioners 
in court has either its principal office or its principal operating office * * *.” 

The order of the Secretary in the instant case was that appellant 
make reparation in the sum of $548.14 with interest on or before a 
certain date. The order is silent, so far as the petition shows, about 
fines, penalties or the revocation of license. The prayer for relief in 
the petition is that appellee and his subordinates be enjoined from 
carrying into effect their threat to prosecute petitioner for fines and 
penalties as provided in the Act and from revoking the license of 
appellant or, if the Secretary has already revoked the license, that he 
be required to restore and revalidate the same. No relief is sought 
from the terms of the reparation order. It is therefore apparent that 
this petition invokes the general equity powers of the court to enjoin 
the making of orders which petitioner says the Secretary has threatened 
to make—not the order actually entered—and is therefore not within 
the purview of the sections of the statute relied upon by appellants. 

Moreover, appellant is not entitled to invoke the equity powers of 
the court to prevent a threatened irreparable injury for the reason that 
it has not exhausted its legal remedies. On April 13, 1934, and prior to 
the entry of the reparation order by the Secretary, Congress armed the 
appellant with another remedy. The amendment to the Act of that 
date, Section 557 (c) and (d), gives any party adversely affected by a 
reparation order the right of appeal to, and a de novo trial by, the Dis- 
trict Court. It further provides that a failure to satisfy the repara- 
tion order or to perfect an appeal shall automatically bring about a 
suspension of the license. If appellant were confronted with a threat- 
ened suspension of its license by reason of an erroneous reparation 
order it had an adequate remedy at law by appeal. Pittsburgh & 
W.V. Ry. Co. v. U. S., 6 F. (2) 646. Brady v. Interstate C. C., 43 F. 
(2) 847 (Aff. 283 U. S. 804). 

Appellant challenges the constitutionality of certain sections of the 
Act but does not challenge the validity of the amendment of April 
13th just referred to. Having failed to pursue its remedy provided 
by this amendment, wherein it could have, in the District Court, raised 
all proper questions, including the validity of the challenged sections, 
we will not now consider their constitutionality. Wilshire Oil Co. v. 
U.S., 295 U.S. 100, 79 Law Ed. 776. White v. Johnson, 282 U. S. 367. 

For the reasons assigned the decree is affirmed. 





INDEX-DIGEST AND SUBJECT-INDEX OF 
AGRICULTURE DECISIONS 


SEPTEMBER 1949 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
APPLICATION TO DISMISS A.D. D 
No. Page 
DENIAL OF 
Where petition complained of audit adjustments made by 
the market administrator for Order No. 27 which 
regulates the handling of milk in the New York Metro- 
politan Marketing Area, and repondent, the Assistant 
Administrator, Production and Marketing Administra- 
tion, filed an application to dismiss the petition on the 
ground that the petition does not comply with the 
provisions of section 900.52 (b) of the rules of practice 
governing proceedings on petitions to modify or to be 
exempted from marketing orders as amended, and 
maintained that certain paragraphs of the petition 
should be dismissed because the facts alleged therein, if 
proven, are not material or relevant to the issues in- 
volved, the Judicial Officer held, that the petition com- 
plies with the requirement of the rules and that, while T] 
the petition may be repetitious and although it may 
contain some allegations which after a hearing has been 
held may prove to the irrelevant, the petition sets forth 
the petitioner’s complaint in an adequate manner and 
that the factual statements therein are sufficient to 
permit respondent to file an answer thereto and, there- 


fore, respondent’s application to dismiss should be Al 
ING a Ban ke a hea rc Re eh er 2205 1001 
DISMISSAL A} 


WITHDRAWAL OF PETITION 
Where petitioner requested permission to withdraw its 
petition, and waived any and all rights to make any 
further objections or file a subsequent petition challeng- 
ing the interpretation and application of certain sections 
of Order No. 46 as amended, and respondent has con- 
sented to the request for withdrawal, the petition is 
dismissed with prejudice___.._--------- esate air tcp Talis 2206 1003 
Orver No. 27 
Denial of application to dismiss complainant’s petition, 
complaining of audit adjustments made by market 
Set nININM ITO? oo 54d eo) 2 oe eee nee ens 2205 1002 
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ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS 


7 U.S. C. $851 et seg. 
PETITION FOR RELIEF 


WITHDRAWAL OF 
Upon request of petitioner and consent of respondent to , p. 
withdraw petition, petitioner’s request is granted and No. 
petition is considered withdrawn___..__.._.---------- 2207 


PACKERS AND STOCKYARDS ACT, 1921 


DISMISSAL 


Petition for Reconsideration 
Respondent’s petition for reconsideration of prior order, 
dismissed, for failure to show cause for modification of 
COCA i aoa cea wt hoy eal areca cats an 2208 


Notice of Rule and Public Procedure____..___.._-.-__---_-- 2210 
RATES AND CHARGES 


Continuance of 

Inasmuch as the parties are agreed, respondents are author- 
ized to continue to assess the present temporary rates and 
charges as requested in its petition filed on August 24, 
1949, such rates and charges to continue until and includ- 
ing November 6, 1950, and since this order merely con- 
tinues the present charges, it is found that additional 
notice and public procedure is unnecessary-._-_--------- 2210 


TERMINATION OF PROCEEDING 
Withdrawal of Complaint 


Inasmuch as complaint is withdrawn by complainant, the 
proceeding herein is terminated without prejudice - - - - - 2209 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ADMISSIONS 

Effect of, by buyer of good condition of produce__.______--_-- 2221 
AMENDMENT 

Prion ORDER 


Prior order amended to state correct amount of reparation 
awarded complainant against respondent -_-_-__.__---_-- 2231 


BANKRUPTCY 


Errect or Stay or ACTION BY REFEREE AGAINST INDIVIDUAL 
ParTNER Upon Ciatmm AGAINST PARTNERSHIP 

Where complainant requested after hearing that any award 

of reparation should be issued against one partner of 

respondent partnership because referee in bankruptcy 

of other partner issued order staying action by com- 

plainant to collect, held, that the complaint is against 

the partnership and status of individual partners is not 

involved and, therefore, the order is issued against 
respondent: nartnewuhin.. . -. 25} encase se ken 2221 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DAMAGES 
MEASURE OF, BasED ON ‘ 
Difference between contract price and amount realized on No. Page 
PONRIA INIMONNND 6 oe ooo. Ve hs ee cckiossios 2211 1008 
Loss sustained on resale of commodity. -.-..----------- 2218 1026 
DEFAULT 
Admission of facts alleged in complaint by.-...------------- 2214 1019; 
2219:1029; 2225:1045; 2229:1057; 2234: 1065 
Wesver ol Gral hearing by... <==... a2. ooo iS eee Sen ee 2214 1019; 


2219:1029; 2225:1045; 2229:1057; 2234: 1065 


DISMISSAL 
AGREEMENT OF PAYMENT OF PRICE IN CONTROVERSY 
Where complainant requested an award of reparation for 
the purchase price of a carload of potatoes sold to 
respondent and at the oral hearing the parties agreed 
that respondent had paid the full purchase price to com- 
plainant, held, that the complaint should be dismissed__._ 2226 1045 


BrEacH OF WARRANTY As TO MINIMUM GRADE 

Where the contract of purchase and sale called for lettuce 
grading “at least 80% U.S. No. 1,” and the lettuce 
shipped by seller to buyer contained an average of 22% 
defects, whereupon buyer rejected the lettuce as not 
being in compliance with the terms of the agreement, it 
is held, in a suit by the seller for damages in which 
unlawful rejection was alleged, that the term ‘‘at least 
80% U.S. No. 1” sets a definite minimum grade which 
must be met and anything less than this minimum is not 
in compliance with the warranty made by the seller, that 
respondent’s rejection of the shipment was not without 
reasonable cause, and that the complaint should be 
NINN cade oe aa Soe eaeon maceneausman a 2213 1014 


FariturE To Prove BREACH OF WARRANTY 

Where respondent contracted to sell to complainant on 
f. o. b. basis two carloads of tomatoes grading U.S. No. 1 
and free from rain damage and complainant paid the 
purchase price but alleged a breach of the warranty 
against rain damage and resulting damages, held, that 
complainant failed to show that the tomatoes were dam- 
aged by rain at shipping point and, since the tomatoes 
were U. S. No. 1 grade at that point and were not 
abnormally deteriorated when received, the complaint 
he Ne eu cakcedawacadcama 2227 1046 


PETITION FOR RECONSIDERATION 
Petition dismissed where issues referred to therein were 
discussed and considered in prior order and the order is 
supported by the evidence and applicable principles of 
i esa od sats Sig re ia Se a hate ate a aia 2223 1037 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued 


PETITION FOR RECONSIDERATION—Continued A.D. 

Respondent’s petition for reconsideration of order dis- No. 
missed where original order was issued after full con- 
sideration of the facts and arguments and no new facts 

or arguments were advanced in petition.___._._------ 2233 


Where it appears that the order in question is supported by 
the evidence and the law applicable thereto, respondent’s 
petition for reconsideration is dismissed without prior 
gerviee upon complainant... ... ...-2- ss. nntocesess 2230 
PETITION FOR REOPENING HEARING 
Petition for rehearing to submit additional evidence, dis- 
missed, where respondent had full opportunity to present 
OVIONOG AG The NOOINIG. =... cosa oc neeesnnewaunanosce 2232 
SETTLEMENT BETWEEN PARTIES 
Complaint for reparation dismissed on request of com- 
plainant after settlement of controversy__-..---------- 2224 
The parties to this proceeding having satisfactorily settled 
their respective claims for reparation, the complaint and 
counterclaim arc dismissed... 065-2 --snse55ca- 2235 
Where complainant requested that the procedures be dis- 
missed on the ground that the parties had settled the 
controversy, the complaint is dismissed_.._-_-..------ 2217 
Where the parties entered into a stipulation authorizing 
and directing the Secretary to dismiss the proceeding, 
the complaint is hereby dismissed__..._--.----------- 2216 


EVIDENCE 


Facts Farina to SHow 
Agreement to change contract of sale to consignment for 


I a Pt alee 2215 
Agreement to give allowance ____-.--------- 2212:1012; 2215 
DANGRGT GF GB GRIENR oo. oihceme Sinan ean eee 2218 
Facts SHOWING 
Complainant as respondent’s agent_-_-_-.-.------------ 2228 
Compliance with terms of contract__..._..-_----------- 2212 
Contract was for unwashed potatoes-_-__-___------------ 2218 
Transaction not constituting sale___.._..-_------------ 2228 
GRADE RULES 
CRSA RENOO OR a sdk S ot Soe Rs RR eas 2213 
HEARING 
Dismissal of petition for reopening --- - - - --- ies dee 2232 
INSPECTION 
ae ee ene en 2220 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


LICENSES 
REVOCATION OF 
Since respondent’s failure to pay for shipments of perish- 
able agricultural commodities as set forth in the findings 
of fact herein constitute repeated and flagrant violations 
of section 2 of the act, it is ordered that its license be 
revoked and the facts published____.__----.--------- 


MERCHANTABILITY 
Lack of implied warranty of, in purchase after inspection __--_-_ 
OFFICIAL NOTICE 


Department may take, of USDA publications__-___-_--- 
Department may take, of USDA market service reports- 


GRADE RULES 
Where a car of lettuce warranted to be at least 80% U. S. 
No. 1 was graded at shipping point as “‘approximately 
80% U.S. No. 1,” but defects ranged from 18% to 29%, 
averaging approximately 22% and official notice was 
taken of the fact that Federal inspectors are instructed 
to certify produce which they inspect in multiples of 
five, it is therefore held, that while the inspector was 
correct in certifying the grade of the lettuce as “‘approxi- 
mately 80% U.S. No. 1,” it was, in fact, actually only 
78% U.S. No. 1 and technically would not bear a war- 
ranty of “at least 80% U.S. No. 1” which sets a definite 
minimum grade that must be met___._-------------- 


PARTNERSHIP 


Effect of stay of action by referee against individual partner 
upon claim against partnership---__................--.--- 


PRACTICE AND PLEADING 


Pleading the Jaw relied on in a proceeding before the Depart- 
ment no more necessary than in judicial proceedings--_- ---- 


PRINCIPAL AND AGENT 


EvipENcE SHowine AGENT ENTITLED TO REMEDY 
Where complainant alleged the transaction upon which the 
claim is based was a sale, but the evidence shows that in 
fact complainant acted as respondent’s agent, com- 
plainant will, nevertheless, be accorded the remedy to 
which the evidence shows him entitled__-___-_------- 


Facts SHowING CoMPLAINANT AS RESPONDENT’S AGENT 
Where complainant purchased a truckload of green toma- 
toes at respondent’s request and secured a refrigerated 
truck for the shipment in accordance with respondent’s 
instructions, the facts show that complainant was re- 
spondent’s agent and the transaction was not a sale-___- 


2225 
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PRINCIPAL AND AGENT—Continued 


Wuen Acent Nort LIABLE 
Where a truckload of green tomatoes was purchased by an 


agent in accordance with his principal’s instructions and 
the shipment was wrecked and the cargo was destroyed 
en route to destination, the agent cannot be held for the 


WN onsic io al oc a ew ee ee 


RECONSIDERATION 
Dismissal of petition for_._....._-_--- 2223:1038; 2230:1059; 


REJECTION OF COMMODITY 
Rejection not without reasonable cause _ 2211:1008; 2213:1016; 


REPARATION 


FaILureE To Account FoR DEFICIT 
Where respondent consigned to complainant a carload of 


potatoes, and complainant advanced to respondent the 
sum of $1,000, and sold the potatoes for respondent’s 
account pursuant to the terms of the contract and 
rendered an account sales showing the net receipts 
from the sale of the potatoes to be less than the $1,000 
advanced, and where respondent failed to file an answer 
to the complaint seeking recovery of the deficit, it is 
held, that respondent’s failure to file an answer con- 
stitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, that respondent’s 
failure to pay complainant the deficit incurred in the 
handling of the potatoes for respondent’s account is a 
violation of section 2 of the act, and that complainant 
is entitled to an award of reparation in the amount of the 
Cate, ‘pits Merenes ca dos een canoas weet 


FaILurE To Pay BALANCE OF PURCHASE Puck 
Where complainant contracted to sell to respondent a 


number of lugs of good quality pears, f. o. b. Los Angeles, 
California, which were shipped by truck to Omaha, 
Nebraska, and upon arrival of the pears respondent paid 
the purchase price less an allowance allegedly offered by 
complainant for soft and overripe pears, held, that the 
evidence shows that the pears were of good quality when 
shipped, and that complainant did not offer any allow- 
ance, there was no breach of contract on the part of 
complainant, and that reparation should be awarded 
complainant for the balance of the purchase price- - - - - - 


Where complainant sold celery to respondent who accepted 


delivery but failed to pay the balance of the purchase 
price, and respondent failed to file an answer to the com- 
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FarLure To Pay Batance or Purcuase Price—Continued xD. 
plaint which failure to answer constitutes, under the ; 
rules of practice under the act, an admission of the facts 
alleged in the complaint, held, complainant is entitled 
to an award of reparation in the amount of the balance 
Of THO PUPONRSO WRIOO. < - 5 2s won cctoccceasnencdsouess 2234 1064 


Where complainant sold grapes to respondent at an agreed 

price, and respondent resold the grapes and paid over the 

net proceeds to complainant, contending that the latter 

authorized respondent to sell the grapes for complain- 

ant’s account, held, that since the evidence failed to 

establish an agreement to change the contract of sale to 

a consignment for sale, respondent’s failure to pay the 

full purchase price is in violation of the act and that 

complainant is entitled to an award of reparation for the 

balance of the purchase price........................ 2215 1020 
Where respondent purchased after inspection a quantity 

of potatoes, but thereafter refused to pay complainant 

the full purchase price for the alleged reason that some 

of the potatoes “were decaying,” held, that in a purchase 

after inspection, between dealers, there is no implied 

warranty of merchantability, and reparation should be 

awarded to complainant for the amount of the balance 

ee ok | ee as a oe 2220 1029 


Farture To Pay BrokeraGE FEE 

Where complainant purchased and shipped to respondent a 
truckload of tomatoes in accordance with respondent’s 
instructions, and the shipment was destroyed en route 
to destination, and respondent failed to reimburse com- 
plainant for the cost of procuring and shipping the 
tomatoes, and for his brokerage fee, respondent’s failure 
to pay constitutes a violation of section 2 of the act and, 
therefore, complainant is entitled to an award of repara- 
tion in the amount found dueit..............------.- 2228 1050 

FarturE To Pay PurcHase PRICE 

Where complainant sought to recover the purchase prices 
of two truckloads of bananas sold and delivered to 
respondent on the basis f. o. b. steamerside loading final, 
and respondent alleged that complainant warranted the 
bananas would be of the best quality whereas the 
bananas received were diseased and failed to ripen, held, 
that since the contract specified ‘‘run of the shipment”’ 
and respondent admitted the bananas received appeared 
to be in good condition, and there was no guarantee that 
the bananas would ripen after delivery, complainant did 
not breach the contract and is entitled to an award of 
reparation for the purchase prices___....-.----------- 2221 1031 

Where complainant alleged that respondent purchased from 
complainant’s assignors various perishable agricultural 


Page 
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commodities, and the assignors delivered the commodities 
in accordance with the terms of the contracts and respond- 
ent accepted the produce but failed to pay the purchase 
prices and where respondent failed to answer the com- 
plaint filed against him for recovery thereof, it is held, 
that respondent’s failure to file an answer to the com- 
plaint constitutes an admission of the facts alleged therein 
as provided in the rules of practice under the act, and 
complainant should be awarded reparation against 
NANI gh reg at 2229 1055 


Where respondent purchased three carloads of potatoes 
from complainant, accepted delivery, failed to make 
payment, and failed to answer the complaint for the 
recovery of the purchase price, but only one carload of 
potatoes was shipped in interstate commerce or sold with 
the intent that it be shipped in interstate commerce, 
held, that in accordance with the rules of practice, 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint and is a violation of the 
act, and complainant should be awarded reparation in 
the amount of the agreed contract price, with interest, 
of the one car that was in interstate commerce- ------- 2219 1027 


064 


20 


UNLAWFUL REJECTION 

Where complainant contracted to sell to respondent 
oranges suitable for cold storage, and respondent re- 
jected the oranges, claiming they were unsuitable for 
storage, held, that respondent failed to sustain the 
burden of proof that the oranges were unsuitable for 
storage, that the rejection was without reasonable cause 
in violation of the act, and that complainant is entitled 
to an award of reparation in the amount of the difference 
between the contract price and the amount realized on 
TOORIG OF TRG. ORBNOS 2 = oo one ene aaa sane 2211 1006 


i Where respondent rejected a carload of potatoes claiming 
; that the potatoes purchased from complainant were 
unwashed and that the contract was for washed potatoes, 
held, that since the evidence established that the con- 
tract called for unwashed potatoes, respondent’s rejec- 
tion was without reasonable cause, in violation of act, and 
that complainant is entitled to an award of reparation in 
the amount of the loss sustained by it on resale of the 


WU oS oe ae ip Sete eae Se 2218 1024 
REVOCATION OF LICENSE 


Repeated and flagrant violations of act by failing to pay for 
interstate shipments as justifying.........--------------- 2225 1045 
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“RUN OF SHIPMENT” 
ROU ANN Se a a i ee a 
STAY OF ORDER 


EFFEecTIVE Date oF Priork ORDER STAYED 
Effectiveness of order of August 23, 1949 is stayed pending 
action upon petition for reconsideration and/or reopening 
DU PROGOONNOE oe Sos es tae Sue eek eee eee See 


VIOLATION OF ACT 


FAILURE TO Pay 


Balance of purchase price.........--.-.---- 2212:1012; 
LEAS ERS GRE erence Nh ly Pale ace err eee eye nr om ORE Py 
Purchase price---_---- 2219:1029; 2221:1034; 2229:1057; 


FaILuRE TO Pay BROKERAGE FEE 
Respondent’s failure to pay complainant his brokerage fee 
where complainant purchased and shipped a truckload 
of tomatoes in accordance with respondent’s instruc- 
tions, held, to constitute a violation of section 2 of the 


Repeated and flagrant violations of act by failing to pay for 
TREND GRIN et oe os ane neem oe 
NNR nc ee eee ee 


WARRANTIES 
Breach of, as. to minimum grade. .....25--- 2.2.25. 2s2-c5- 


Lack of implied warranty of merchantability in purchase after 
MEMO xe ea oR oe ks eee een tae 
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CONSTITUTIONALITY OF ACT 
Effect of failure of petitioner to question validity of sections upon Page 


consideration of, by appellate court, 79 F. 2d 653_-._------------ 1068 
COURTS 
Power of, to enjoin Secretary from threatened action to revoke license 
and impose fines and penalties, 79 F. 2d 653._._..----.---------- 1068 


EXHAUSTION OF REMEDY 
Effect of failure of petitioner to appeal from reparation order, 79 F. 
Oe i ee a da as a aie el ee Seer ere 1068 


FINES AND PENALTIES 
Power of court to enjoin Secretary from threatened action to impose, 
PO at Os rs ae ek ae acm oe aeaseaaaaraseaaaoas 1068 


INJUNCTION 
Power of Court to Enjoin Secretary From Threatened Action to 
Revoke License and Impose Fines and Penalties 
Where plaintiff, a commission merchant, brought suit to enjoin 
the Acting Secretary of Agriculture and his assistants from 
carrying out a threat to prosecute plaintiff for fines and penalties 
and from revoking plaintiff’s license, it is held that: 

(1) such a suit is not within the Perishable Agricultural 
Commodities Act which provides that the Secretary’s 
orders thereunder are subject to the interstate commerce 
act fixing venue of suits to enforce, suspend, or set aside 
interstate commerce commissioner’s orders and, therefore, 
the court below had no jurisdiction over the Acting 
Secretary; 

(2) since the plaintiff, if confronted with a threatened rev- 
ocation of his license because of noncompliance with an 
erroneous reparation order under the Perishable Agricul- 
tural Commodities Act would have had a remedy at law 
by appeal, he was not entitled to an injunction; and 

(3) since plaintiff omitted to appeal from the repara- 

,_ tion order previously entered under the act and did not 
challenge the validity of the amendment giving right of 
appeal from such order to the district court, wherein it 
could have raised all proper questions including the valid- 
ity of the challenged sections, the Circuit Court of Appeals 
would not consider the constitutionality of the challenged 
sections of the act; 79 F. 20/656... - 22sec csncensans 1067 


REVOCATION OF LICENSE 


Power of court to enjoin Secretary from threatened action of, 79 F. 
ON ORS. 3 5s Sno ca caw ad eeuwestae ae ae eee 1068 
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